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Americans haven’t confined their efforts to setting 
records at the Olympic games alone this year—the 
proof: an all-time high of 189.6 recorded for the 
Consumer’s Price Index on June 15. Former high was 
January, 1952’s 189.1 index; last month’s figure was 
189.0. Chief causes of this latest increase over a month 
ago are miscellaneous goods and services (up 0.6 per 
cent) and food (up 0.3 per cent). Apparel and house- 
furnishing: prices, however, continued their down-hill 
slide which began last fall. 


Early estimates place the average weekiy earnings of 
manufacturing employees in June at $66.98—again a 
slight increase from April’s substantial drop to $65.83 
from March’s peak of $67.40 for the year. It stands, 
however, almost $2 above the $65.08 figure recorded 
for last June. 


Another record set in Jume was the very sizeable jump 
in the total civilian labor force—from 62,778,000 in 
May to 64,390,000, thus topping last year’s record of 
64,382,000 set in July. 





Little change occurred in the number of new strikes 
in May (remaining at about 475), but the number of 
workers involved in them dropped substantially to 
300,000 from May’s one million. Man-days of idleness 
(at 7.5 million) reached its highest point since Feb- 
ruary, 1950. April’s figure was 5.3 million. 


Evidence of the steel strike’s effect on industrial 
production turned up in June’s index of 202—12 
points under that of May’s, 20 points under last June's. 


May’s sales dropped about $300 million from the 
revised $23.3 billion in April. Inventories also declined 
slightly to $42,458,000,000. 


Retailers prospered sales-wise in May with an in- 
crease to $13.1 billion—the highest monthly total since 
last February. Inventories: at about $18.1 billion. 


Wholesale prices again remained steady in June, de- 
creasing very slightly to 111.3. Thus, prices at this 
level are continuing their steady downward trek from 
1951’s high of 116.5 set in February. 


New construction activity continued at a healthy pace 
in June, as outlays reached $3 billion. This com- 
pares very favorably with last June’s $2.8 billion and 
May’s $2.77 billion. 


3usinessmen withstood the rigors of ownership better 
this May than last, with only 638 failures compared 
to last May’s 755. A sizeable drop of about 140 was 
also recorded from April’s figure of 780. 
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Comment on 
Current Labor 
Problems 





The Employer’s Duty to Bargain 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


N7JOWHERE has labor law become as 
i ‘N thoroughly and as needlessly confused 
as it has in connection with the employer’s 
duty to bargain. The law declares that 
employers must bargain in good faith on 
wages, hours and other employment con- 
ditions with the representatives freely se- 
lected by a majority of the employees in 
an appropriate bargaining unit.’ But the 
law also declares that the duty to bargain 
in good faith “does not compel the parties 
to agree to a proposal or require the mak- 
ing of a concession.”* Although the Na- 
tional Labor Relations Board has never 
ordered an employer to come to any par- 
ticular agreement with a union, it has in 
many instances so expanded the content of 
the duty to bargain as to threaten to engulf 
this equally important right to refuse to 
agree or to make a concession. And the 
consequent distortion of law and policy is 
exemplified most pointedly in the case 
chosen for discussion this month, the 
American National Insurance case—a case in 
which both the Supreme Court of the United 
States and the Court of Appeals for the 
Fifth Circuit held that the Board had 
plainly misunderstood and misapplied the 


duty to bargain established by the National 
Labor Relations Act.* 


Before discussing the case in detail, how- 
ever, we shall attempt to reach some gen- 
eral understanding of the nature of the duty 
to bargain which was created by the Wag- 
ner Act and reaffirmed in the Taft-Hartley 
Act. The nature of this duty can be best 
understood in the light of pre-existing law, 
the general economic views prevailing at the 
time of the enactment of the Wagner Act 
and the central purposes of the Wagner 
Act and the Taft-Hartley Act, which pur- 
poses can be regarded as identical so far 
as the present discussion is concerned. 


There was a considerable amount of col- 
lective bargaining going on at the time 
when the Wagner Act was passed; but 
wages, hours and other working conditions 
were determined by and large on the basis 
of individual arrangements between em- 
ployers and employees.‘ These working 
conditions were largely promulgated by 
employers in more or less formal schedules. 
Employees or employment applicants might 
accept the conditions, reject them, demur, 
or complain about them. If a sufficient 





1 National Labor Relations Act, 49 Stat. 449, 
Secs. 8 (a) (5), 8 (d), 9 (a). 

2 National Labor Relations Act, Sec. & (d). 

289 NLRB 185 (1950), enforcement denied in 
part by the Fifth Circuit in 19 LABoR CASES 
{ 66,188 (1951), and the partial deniaiof enforce- 
ment affirmed by the Supreme Court (three 
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justices dissenting) in 21 LABOR CASES { 66,980 
(May 26, 1952). 

*Union membership in the United States 
varied between 440,000 in 1897 and 3,249,900 in 
1934, the year before the Wagner Act was 
passed. Most of this membership was in the 
skilled trades and the railroad occupations. 


Handbook of Labor Statistics (1950 Ed.), p. 139. 
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number of employees or applicants rejected, 
demurred or complained, the employer 
would have to re-examine his schedules; if 
it became difficult to secure adequate num- 
bers of employees under existing schedules, 
employers would have to change the sched- 
ules, diminish operations or go out of business. 
Thus, even in businesses whose employees 
were not organized, the employer was no 
more categorically free of labor-market 
pressures than he was free of the pressures 
of the price, capital or raw-material mar- 
kets. The steady upward trend of wages 
in the period 1820-1930—a period in which 
by far the greater number of American 
workers was unorganized—cannot be ex- 
plained on any other basis.° 


With workers largely unorganized, how- 
ever, employee pressures on the employer 
were relatively “unfocused” and “diffused.” 
Wages and working conditions inadequate 
or obnoxious to one worker might be satis- 
factory or at least tolerable to another. For 
workers differ among themselves no less 
than businessmen or any other human be- 
ings; all have personal characteristics or 
circumstances which make for considerable 
differentiation, and varying desires as well. 
From these circumstances, it was concluded 
that over the economy as a whole a con- 
dition of “unequal bargaining power” as 
between employers and employees prevailed. 
Prevailing forces in the ’thirties concluded 
also that wages were “too low” for national 
health, and that recurring depressions were 
owing not, as some think, to irresponsible 
“easy money” fiscal policies, but to the 
depressed wage structure which seemed to 
follow upon the largely “unorganized” po- 
sition of most American workers. 


Lack of employee organization and the 
attendant “inequality of bargaining power” 
were thus dominant themes. On an equal 
level of importance was the emphasis: on 
higher wages as socially desirable.* 


At the time, there were, roughly speaking, 
three devices available for the upward 
adjustment and stability of wages: (1) wage- 
fixing by the government or a governmentally 
authorized arbitration agency; (2) individual 
bargaining between employers and em- 
ployees; and (3) collective bargaining be- 
tween employers and employee representa- 





tives. The problem was to select from these 
alternatives that which would at once be 
politically acceptable and promise to serve 
the desired purposes. Government wage- 
fixing, however attractive to some, had no 
chance. Both constitutional and political 
objections were, or seemed to be, insuper- 
able; besides, even the most self-confident 
New Dealer must have quailed at the pros- 
pect of setting wage rates for virtually the 
whole of a complicated economy. Likewise, 
the existing scheme of things, largely individual 
bargaining, had to be rejected, for this was 
the system which had allegedly created the 
problems which the new policymakers felt 
it necessary to solve. Happy indeed was 
the existence and availability of the third 
device: collective bargaining between em- 
ployers and the representatives of their 
employees. In this device lay the potential 
reconciling of the dominant themes. Col- 
lective bargaining promised the desired up- 
ward pressure on wages and the correction 
of the “inequality of bargaining power” 
which was felt to exist in regard to the 
establishment of all conditions of employ- 
ment. Constitutional objections to this 
alternative were present, but weaker; and 
adoption of this alternative made and gained 
more political strength than it lost. So, in the 
Wagner Act, we find measures which stimulate 
the growth of labor organizations.’ More im- 
portant, the employer is ordered to bargain 
exclusively with such representatives as his 
employees may freely choose, in regard to 
wages, hours and other conditions of em- 
ployment.’ 


However, a mere duty to bargain, while 
tremendously important in itself, and while 
a definite change from pre-existing law 
which made collective bargaining legally 
(not necessarily factually) optional with 
the employer, still left open certain critical 
matters. Was the employer under a duty 
to reach any particular agreement? If not, 
was the duty to bargain any more than an 
empty, unenforceable command, something 
like “Prohibition”? The Wagner Act was 
silent; it declared only that employers were 
under a duty to bargain with the repre- 
sentatives selected by a majority of em- 
ployees in an appropriate bargaining unit. 


The very silence of the Wagner Act 
should have been, and was, sufficient to 





6 Slichter, for example, calculates that ‘‘hourly 
earnings outside of agriculture in 1940 were 
nearly eight times as high as in 1840." See 
his book, The Challenge of Industrial Relations 
(1947), pp. 88-89. Correcting for devaluation of 
the dollar, this still indicates wage increases 
of substantial magnitude. 
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* The classic statement of this whole approach 
is, of course, the preamble of the Wagner Act. 

7 See Secs. 7 and 8 of the Wagner Act. 

® Secs. 8 (a) (5) and 9 (a) of the Wagner Act. 


August, 1952 @¢ Labor Law Journal 














provide a clean-cut answer. In the absence 
of an unequivocal mandate, it simply could 
not be supposed that so revolutionary and 
self-contradictory- a change as “compulsory 


agreement” could have been intended. 
Furthermore, if the employer had to reach 
an agreement, what agreement would he 
have to reach? Would he have to grant 
precisely the wages and other working con- 
ditions advanced by the union? If so, what 
of union demands which would create bank- 
ruptcy and unemployment in a free-market 
economy or union demands which would 
erase profits in an economy which has de- 
pended for health and expansion largely on 
the reinvestment of profit? If the employer 
could reject some union demands while he 
had to accept others, who was to decide 
which to reject, which to accept? With 
these insoluble problems accompanying the 
failure of the act to impose “compulsory 
agreements,” it could only be concluded that 
there was no intention to require such 
agreements. And if more tangible support 
for such a conclusion was needed, the legis- 
lative history of the Wagner Act contained 
an abundance. Time after time, dominant 
figures in the promotion of the act declared 
that there was no duty to reach an agree- 
ment; that the act merely took employer 
and union to the conference room but did 
not enter; that the free play of economic 
forces, not government decree, was to es- 
tablish wages and other working conditions 
under the Wagner Act.’ And all this, stated 
over and over by the Supreme Court,” was 
expressly affirmed in the Taft-Hartley Act, 
which specifically declares that the duty to 
bargain in good faith does not compel the 
making of a concession or the reaching of 
an agreement.” 


Here we come close to the central sub- 
ject of the present article. Can there be a 
clear, coherent conception of the nature of 
the legal duty to bargain if the act does not 
compel agreement—if it stops at the confer- 
ence door—if it leaves the establishment of 
wages and other working conditions to the 
free play of economic forces? We maintain 
that such a conception is not only available, 
but inexorably and unequivocally estab- 





lished by the historical, policy and legal 
factors recounted thus far. 


The key lies in the Wagner Act’s substi- 
tution of a collective entity to do the bargain- 
ing which individual employees previously 
did. As we have seen, the lawmakers and 
policymakers had no intention of making 
any absolute change in the pre-existing rules of 
the economic game; indeed they expressed 
a contrary intention. They said that the 
determination of wages and other conditions 
of employment was to be made by market 
forces expressed in an economic contest 
between employers and unions, not unorgan- 
ized individuals.” It is not as though the 
market and economi¢ contests were absent 
in the pre-Wagner Act era; in those days, 
too, as nonunionized employers know today, 
businessmen had to meet the market in 
terms of wages, hours and other working 
conditions if they wished to have employees. 
If they did not meet the market, their em- 
ployees would leave, as they often did and 
often do, to take “better” jobs; or applicants 
would not show up in sufficient numbers. 
Basic rules in the economic contest were 
that employees could quit, singly or in 
groups, where they were not satisfied with 
existing terms and that no man needed 
to apply for a job the“conditions of which 
were unsatisfactory to him.” If employees 
were intent upon withholding their labor 
under existing wages or working conditions, 
the employer had to give in or go out of busi- 
ness. On the other hand, if the employer 
was intent upon maintaining existing wages 
or working conditions, the employees had 
to accept them, retire from the labor mar- 
ket or seek other jobs. This was the es- 
sential structural scheme of things under 
the pre-Wagner Act rules. What is more 
important, once we substitute collective 
bargaining and the collective withholding 
of labor where conditions are unsatisfactory, 
it is the scheme of things which the framers 
of both the Taft-Hartley Act and the Wagner 
Act thought they had devised. 


ET us now examine the American National 
Insurance case, in the light of the consider- 
ations we have sketched, as dealt with by 
the National Labor Relations Board and 





® For a comprehensive study of the legislative 
history, see Russell A. Smith, ‘“The Evolution 
of the ‘Duty to Bargain’ Concept in American 
Law,’’ 39 Michigan Law Review 1065 (1941). 
See also Latham, ‘‘Legislative Purpose and 
Administrative Policy Under the National Labor 
Relations Act,’’ 4 George Washington Law 
Review 433 (1936). ; 

20 For examples, see Consolidated Edison Com- 
pany v. NLRB, 1 LABOR CASES { 17,038, 305 
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U. S. 197 (1938); NLRB v. Jones and Laughlin 
Steel Corporation, 1 LABOR CASES { 17,017, 301 
U. S. 1 (1937);- and the American National 
Insurance Company cases, cited in footnote 3. 

1 Sec. 8 (d) of the NLRA, as amended. 

22 See the references in footnote 9. 

13 For development of this subject, see 2 Labor 
Law Journal 403 (1951). 
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as decided by the court of appeals and the 
Supreme Court. From such an examination 
we shall, we feel, acquire a tolerably clean- 
cut conception of the general nature of the 
duty to bargain which is imposed by current 
labor relations legislation. 


The employer, the American National 
Insurance Company, was under a duty to 
bargain collectively with Local 27 of the 
Office Employees International Union (AFL), 
a union certified by the NLRB as the choice 
of a majority of the employees in the 
appropriate bargaining unit. Pursuant to a 
request by the union, the employer met the 
union negotiators. At the first meeting, the 
union negotiators offered a contract which, 
besides the usual proposals, provided for 
terminal arbitration of grievances. Being 
firmly opposed to arbitration, the employer 
demurred to this proposal. Far from abso- 
lutely refusing even to discuss this proposal 
or anything related thereto, however, the 
employer made a counterproposal on the 
matter. Countering the union’s arbitration 
proposal, the employer submitted a proposal 
that. as to hiring, promotion, disciplining, 
discharging or arranging working schedules, 
the decision of the company should be final 
and unreviewable; while expressly recognizing 
a tight in either the union or individual 
employees to complain to the employer as 
to. any particular management decision on 
these. matters, the employer insisted that its 
decision be otherwise unreviewable. Ulti- 
mately, the. union accepted this proposal, 
modified slightly to provide for disposition 
of promotion-disputes by a union-manage- 
ment committee. Meanwhile, however, dur- 
ing the negotiations the employer revised 
the system of lunch hours and created cer- 
tain’ night shifts without consulting the 
union. For reasons which will presently 
appear, the factor of greatest importance 
in our discussion is the employer’s insist- 
ence, as a condition to any agreement, upon 
retaining exclusive discretion in regard to 
hiring, disciplining and arranging working 
schedules. 


Reversing its trial examiner, who had 
held that the insistence upon retaining such 
discretion was not in itself a refusal to bar- 
gain in good faith, the NLRB found the 
insistence to be per se unlawful—in and of 
itself the kind of refusal to bargain made 
unlawful by Section 8 (a) (5) of the NLRA, 
entirely apart from considerations of good 
faith, And in its order the Board com- 
manded the employer to cease and desist 





from “insisting as a condition of agreement, 
that the . . . Union agree to a provision 
whereby the [employer] . reserves to 
itself the right to take unilateral action with 
respect to rates of pay, wages, hours of 
employment, and other terms and conditions 
of employment.” “ As translated by the 
Supreme Court, this order would “prohibit 
bargaining for any management functions 
clause covering a condition of employment.” 


Some analysis of the thrust and inten- 
tion of this order is required, for the Su- 
preme Court’s interpretation thereof raises 
certain questions. The order would not go 
so far, at least not expressly, as to require 
the employer to submit to arbitration of 
the matters which it sought to control ex- 
clusively. In fact, the order would not even 
prohibit the employer’s proposing a manage- 
ment-functions clause; for it merely declared 
that such a proposal may not be msisted 
upon as a condition precedent to the reach- 
ing of any agreement at all. The order 
would, precisely speaking, make it impossi- 
ble for the ultimate negotiation of an agree- 
ment to hinge upon the union’s concurrence 
in leaving with management ultimate con- 
trol over employment conditions which are 
subject to collective bargaining under the 
act. Put another way, the Board wished ‘to 
prevent the employer’s gaining any tactical 
advantage in bargaining negotiations from 
a position which would make concessions 
sought by the union turn on the substantial 
defensive victory to an employer which a 
management-functions clause embodies. If 
such a clause were not hotly contested by 
the. union, presumably the Board would 
permit the employer to propose it and to 
gain it; but if negotiations were to deadlock 
on this issue, the Board would hold the 
employer's insistence an unfair labor prac- 
tice per se. 

There is still another approach—this one 
stressed by the Supreme Court—to formu- 
lating the position taken by the Board. Ac- 
cording to the Court, the Board’s position 
was that, where the union insists on partici- 
pation in plant government in all its phases, 
it is an unfair practice for the employer 
equaliy to insist that on some phases the 
union is to have no voice, at least for the 
duration of the contract. This formulation 
merges with and carries forward the pre- 
ceding one. The result of both formulations 
is to leave with the union involved—not 
to economic forces—the ultimate determi- 
nation of whether or not the employer is 


(Continued on page 560) 





1* Footnote 3, pp. 188-189. 
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Has the * Whole Record” Formula 


SUPERSEDED THE ‘‘SUBSTANTIAL EVIDENCE’’ 


N THE FIRST INSTALLMENT of this 

article we inquired into the basis for and 
the background of the substantial-evidence 
rule, formulated in the period 1914-1946, the 
manner of its application by the adminis- 
trative boards which were subject to its 
standardized phrase, and the scope of judi- 
cial review permitted by the Supreme Court, 
as (mis)interpreted by the lower federal 
courts. Because of the defects in adminis- 
trative application and judicial abnegation 
of the court’s function, minority disapproval 
of the formula became expressed formally in 
the report of the Attorney General’s Com- 
mittee on Administrative Procedure, sub- 
mitted in 1941. In this report the majority 
felt that the standard of judicial review and 
scope of review was itself not to be blamed, 
but that it was the judicial application which 
was at fault, and it was in this that the 
minority disagreed. It felt that the stand- 
ardized phrase should be amended so as to 
incorporate a requirement that the “whole 
record” be assayed prior to upholding find- 
ings of fact. 


Historically, this is the first mention of 
the new phrase, “whole record,” by any re- 
sponsible body. Its continuing significance 
was then disclosed by the references to 
the hearings in 1945 upon the Administra- 
tive Procedure Act, from which hearings 
there emerged the final act of 1946 which 


Judicial Review 


RULE? — PART Il 


By MORRIS D, FORKOSCH 





Mr. Forkosch is a member of the 
New York bar and professor of 


labor law at Brooklyn Law School 





contained Sections 10 (e) (5) and 7 (c), 
among others, in which:the new formula 
was a combination of the old and the 
suggested new. The result is now as fol- 
lows: “substantial evidence . reviewed 
on the record”; this record is “the whole 
record”; and no agency sanction can be 
imposed “except upon consideration of the 
whole record.” In other words, the agency 
and the courts now are confronted by the 
old substantial-evidence rule, to which has 
been added, at least in phraseology, the 
“whole record” phrase. The questions pro- 
pounded at the conclusion of our discussion 
last month were: What was this new and 
entire phrase; how was it formulated and 
how was it to be applied; to what extent did 
it amend the old law; does Mr. Justice 
Frankfurter’s opinion in the case of NLRB 
v. Universal Camera Corporation, (19 Lasor 
Cases { 66,191, 340 U. S. 474) decided Feb- 
ruary 26, 1951, give us “new” law, or-does 
this opinion reflect the old law per se? 
It is to a continuation of the background 
of the new act, and the answers to these 
questions, that we now turn. 
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Dean Stason’s excellent study for the 
period before 1941 discloses that Congres- 
sional formulation of the standardized phrase 
included an evaluation of the whole record, 
but that “more recently” the agencies had 
strayed. He supports the views expressed 
in the Consolidated Edison case,’ but feels 
that two later Supreme Court opinions 
might have been misconstrued by the lower 
courts.” In this belief Stason was supported 
by Professor John Dickinson * who felt that 
the Consolidated Edison case “was clipped 
down” by later cases, although he did “not 
think the . . . case went as far as Section 
10 (e) was intended to go... .” 


Nevertheless, the opinions of numerous 
lower federal courts aped somewhat the 
evaluation process which the Supreme Court 
had said was required. Thus the Fifth Cir- 
cuit Court of Appeals, in Magnolia Petroleum 
Company v. NLRB; held that it was “the 
duty of this court to examine the evidence 
for itself, not, of course, to determine what 
fact inferences it, acting as a trier, would 
have drawn, what fact findings it would 





have made, but to determine whether rea- 
sonable minds having no interest as accuser 
or otherwise in the result but wholly im- 
partial, could, upon the evidence, have 
legally and fairly drawn the fact inferences, 
made the fact findings.” In the same year, 
the Circuit Court of Appeals for the Sev- 
enth Circuit denied enforcement of a Board 
order because it was unsupported by the 
evidence * and, in its opinion, illustrated the 
evaluation. procedure necessary to satisfy 
the substantial-evidence rule.’ .The Board’s 
petition for certiorari in this case charged 
that the appellate court had performed its 
“duty” by failing to mention major findings 
of the Board, by omitting important evi- 
dence supporting other findings, and by 
treating certain lines of evidence, contrary 
to testimony which the Board found per- 
suasive, as if such evidence stood undis- 
puted. The Supreme Court thereupon 
reversed and remanded the case “with di- 
rections to determine the questions pre- 
sented upon the record as certified... . .,”* 
but the lower court, upon reconsideration, 
reached the same conclusion.’ The law, 





1 Consolidated Edison Company of New York 
v. NLRB, 1 LABOR CasEs { 17,038, 305 U. S. 197 
(1938). In this case the Consolidated Edison 
Company contended that ‘‘the Court of Appeals 
misconceived its power to review the findings 
and, instead of searching the record to see if 
they were sustained by ‘substantial’ evidence, 
merely considered whether the record was 
‘wholly barren of evidence’ to support them. 
We agree that the statute, in providing that ‘the 
findings of the Board as to the facts, if sup- 
ported by evidence, shall be conclusive’ oii 
means supported by substantial evidence [which] 
. . . Is more than a mere scintilla. It means 
such relevant evidence as a reasonable mind 
might accept as adequate to support a conclu- 
sion [so that] . . . in saying that the record was 
not ‘wholly barren of evidence’ to sustain the 
finding of discrimination, we think that the 
court referred to substantial evidence....”’ 

2 NLRB v. Waterman Steamship Corporation, 
2 LABOR CASES { 17,054, 309 U. S. 206 (1940), 
and NLRB v. Bradford Dyeing Association, 2 
LABOR CASES { 17,062, 310 U. S. 318 (1940). 
However, in the Bradford case, Mr. Justice Black 
specificaily said that ‘‘we have carefully scru- 
tinized this entire record.’’ In upholding the 
Board's order, however, the Justice wrote, con- 
cerning the ‘‘Discharge of Nelson,’’ that ‘‘Some 
of the evidence’’ was as follows, and then gave 
over two pages of his opinion to the evidence 
before the Board, although nowhere mentioning 
the opposing evidence, assuming it to be present 
in the record. 

* Discussing the Administrative Procedure Act 
at the New York University, School of Law, 
Institute Proceedings of 1947, Vol. 7, pp. 546 and 
following. 

— CASES { 18,691, 112 F. (2d) 545, 549 
(1940). 

5 Foote Brothers Gear and Machine Corpora- 
tion v. NLRB, 2 LABOR CASES { 18,735, 114 F. 
(2d) 611 (1940). 
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* Footnote 5 above, p. 621: ‘‘M testifies that 
he was discharged because of union activities. 
This, we are told, is sufficient to sustain a 
finding of the Board to the same effect. More 
testimony need not be sought or given. But un- 
fortunately the positive testimony thus given 
may melt and become less certain when mixed 
with other evidence. Unlike groceries, where 
larger volume means more weight, here some- 
times additional facts detract from the weight 
of M’s statement of a single fact. Employer’s 
statement that it did not discharge M because of 
union activities does not raise a very serious 
fact issue. It still could be said that the finding 
is supported by evidence. If, however, it ap- 
pears further that M’s successor was a member 
of the same union, the weight of M’s testimony 
begins to melt. Add to this the further fact that 
other men were discharged and, in making the 
discharge, the employer acted, as in M’s case, 
always on the basis of seniority, and never be- 
cause of union membership, then M’s testimony 
approaches the scintilla dimensions.’’ 

* Brief on Appeal, p. 19f. 

83 LABOR CASES { 51,105, 311 U. S. 620 (1940). 

®4 LABOR CASES { 60,549, 121 F. (2d) 802 
(CCA-7, 1941). In NLRB v. Link-Belt Company, 
3 LABOR CASES { 51,106, 311 U. S. 584 (1941), the 
Supreme Court reversed the Seventh Circuit 
Court of Appeals on an analogous matter where 
a like evaluation of evidence was involved. See 
also: NLRB v. Sparks-Withington Company, 4 
LABOR CASES { 60,422, 119 F. (2d) 78 (CCA-6, 
1941), where the Sixth Circuit did what the 
Seventh had done, that is, picking testimony 
out of context and reaching a conclusion that 
no substantial evidence existed to support the 
Board’s findings; however, see NLRB v. South- 
ern Bell Telephone and Telegraph Company, 
6 LABOR CaSsEs { 51,160, 319 U. S. 50 (1943), and 
NLRB v. Nevada Consolidated Copper, 5 LABOR 
CASES { 51,140, 316 U. S. 105 (1942), reversing 
4 LABOR CASES { 60,647, 122 F. (2d) 587 (CCA-10, 
1941). 
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theretore, as distinct from the practice, was 
clear; although reversed because it had not 
“considered” the other “important evi- 
dence,” the Seventh Circuit’s “evaluation” 
per se was not reversible, provided only 
that this subjective evaluation included con- 
sideration of all objective (record) factors. 


Section 10 (e) (5) of the Administrative 
Procedure Act, therefore, did not” change 
the over-all procedure which the courts were 
to applv. By including the “whole record” 
into the evaluation process, the act merely 
codified existing practice and law.” What 
the whole-record application to the substan- 
tial-evidence rule did was to put into stand- 
ardized words an unconscious premise upon 
which the old standardized phrase had been 
formulated. Thus, to the standardized 
phrase were added two standardized words, 
enlarging the phrase from the “substantial 
evidence” rule to, substantial evidence upon 
the whole record. But, as we have seen, 
this was the rule prior to 1946, although, 
perhaps, not consistently so articulated and 
followed. The new rule does not add to the 
powers of the reviewing court” or seek to 
change the existing practice, but it does 
attempt to reformulate the old judicial pro- 
cedure into a consistent and practicable 
working approach. This is illustrated by 
the question put to Professor Dickinson at 
the 1947 New York Universify School of 
Law Institute Proceedings, and his answer 
thereto: 


“Question: Mr. Dickinson, after the court 
looks at the whole record for evidence on 





The new ‘whole record” rule at- 
tempts to reformulate the old judi- 
cial procedure into a consistent and 
practicable working approach. 





both sides of the question, how should it 
test the agency’s conclusion? In other 
words, is the agency’s conclusion to be 
affirmed if it is reasonable on the whole 
record? 


“Mr. Dickinson: I do not think that a 
great deal of difference is involved there. 
In other words, the word ‘substantial’ is a 
word which has an element of the compara- 
tive about it; something that is very small 
may be substantial as compared with noth- 
ing at all on the other side. On the other 
hand, something that is two inches long 
may not be very substantial compared with 
something that is one hundred inches long 
on the other side. I do not think that the 
whole record formula requires the court to 
balance the evidence where it begins to get 
close. Then, if there is a lot of evidence 
on one side and a lot of evidence on the 
other, then the appropriate and sound ap- 
plication of the substantial evidence rule is 
to uphold the administrative body. But if 
the administrative body has only a little bit 
of evidence compared with a good deal of 
evidence on the other side, then you can 
argue that that is not substantial and I 





% Cf., however, the discussion (‘Legislative 
History’’ of the act, 79th Cong., 2nd Sess., Sen- 
ate Docket No. 248 (Washington, D. C., 1946), 
pp.’ 320-322) among Senators McCarran, Fergu- 
son and George upon the floor of the Senate on 
March 12, 1946. Section 7 (c) was being ex- 
plained by McCarran, but the _ substantial- 
evidence rule was involved because of that sub- 
division’s reference to ‘“‘the whole record’’ and 
to “reliable, probative, and substantial evi- 
dence.’’ The Senators agreed that a change was 
intended insofar as the introduced evidence was 
concerned and the orders of the Board thereon, 
and in this respect it is the opinion of this writer 
that a slight shift has occurred toward adoption 
(at least to a degree) of the New York ‘‘legal 
residuum’”’ rule. For a discussion of the New 
York rule, see In re Altschuller v. Bressler, 289 
N. Y. 463 (1943), a workman's compensation 
case, in which Chief Judge Lehman reaffirmed 
the rule that, while hearsay evidence was ad- 
missible, ‘‘still in the end there must be a re- 
siduum of legal evidence to support the claim 


1 Then Attorney General Tom Clark, an- 
swering a request by Representative Hatton 
Summers, chairman of the House Judiciary Com- 
mittee, forwarded a letter dated October 19, 
1945, in which the Attorney General commented 
upon the substitute draft of a House bill. An 
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appendix to this letter contained statements that 
Section 10 ‘‘declares the existing law concerning 
judicial review."’ (‘‘Legislative History,’’ work 
cited, footnote 10, p. 413); Section 10 (e) ‘‘de- 
clares the existing law concerning the scope of 
judicial review’’; and that ‘‘the act is intended 
+ ay ama general standards of wide applica- 
ty.”’ 

"For example, in NLRB v. Thompson Prod- 
ucts, Inc., 12 LABOR CASES { 63,806, 162 F. (2d) 
287 (CCA-6, 1947), the court modified and en- 
forced, as modified, an order of the Board. The 
opinion stated that ‘‘We follow the findings of 
the Board upon matters in which they are sup- 
ported by substantial testimony, but upon mat- 
ters upon which it made no findings, we have 
followed the undisputed testimony. We think 
this is the purport of the provision in the Ad- 
ministrative Procedure Act .. . in effect at the 
time of the hearing in this court, that the re- 
viewing court in making its determinations shall 
‘review the whole record . . . and due account 
shall be taken of the rule of prejudicial error.’ 
On the whole record, we find that it was preju- 
dicial in this case not to find undisputed mate- 
rial facts.’ This, of course, is an erroneous 
conclusion, for the court should have remanded 
the case to the Board for new or additional find- 
ings of fact. 
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think that is the way that the argument 
would have to run.” * 

Professor Dickinson’s understanding of 
the new rule indicates that a subjective 
content is still part of the evaluation proc- 
ess, and it is at this point that we can refer 
back to our formulation of the “kernel of 
the dispute which lay behind the holding 
in the Universal Camera case. . -me 
question for our present analysis was: “What 
is meant by the term, ‘sufficient’ proof?” 


In the Universal Camera case, the “essential 
issue” was the “effect” of the new act “on 
the duty of Courts of Appeals when called 
upon to review orders of the National Labor 
Relations Board.” Because the Sixth Circuit 
Court of Appeals disagreed with the Sec- 
ond," the Supreme Court granted certiortri 
in both cases.” 


Justice Frankfurter’s Opinion 


Mr. Justice Frankfurter broke his opinion 
into three parts. He first discussed the 
history of the substantial-evidence rule and 
the impact of Section 10 (e) of the Admin- 
istrative Procedure Act of 1946 upon it. 
He later considered whether the Board 
should have taken into account the ex- 
aminer’s report on questions of fact, insofar 
as the report was rejected by the Board, 
and whether there nevertheless was sub- 
stantial evidence on the whole record to 
support the order. 

Concerning the first question, it was the 
Justice’s conclusion “that the Administra- 





tive Procedure Act and the Taft-Hartley 
Act direct that courts must now assume 
more responsibility” than heretofore. Frank- 
furter traced the substantial-evidence for- 
mula from the 1935 Wagner Act to the 
1946 Administrative Procedure Act and 
concluded that the “very smoothness” of 
the rule “established its currency.” But, he 
admitted, “the inevitably variant applica- 
tions of the standard to conflicting evidence 
soon brought contrariety of views and in 
due course bred criticism.” Significantly, 
Frankfurter conceded that “the whole rec- 
ord may have been canvassed,” but claimed 
that “the phrasing of this Court’s process 
of review readily !'ent itself to the notion 
that it was enough that the evidence sup 
porting the Board’s result was ‘substantial’ 
when considered by itself.” Because of this 
ambiguity, “by imperceptible steps” the “be- 
lief justifiably arose” that any evidence, 
even “when viewed in isolation, substanti- 
ated the Board’s findings.” Frankfurter 
thereupon recounted the efforts of bar 
associations, writers, legislators and others 
to revise this judicial “abdication,” ** and 
pointed to the 1941 minority report of the 
Attorney General’s committee as the place 
where the phrase, “upon the whole record,” 
first appeared. He suggested that while this 
phrase was incorporated into the final act 
“with unqyestioning—we might even say 
uncritical—unanimity,” various sponsors 
“indicated that they were reaffirming the 
prevailing ‘substantial evidence’ test,” even 
though these same people “expressed dis- 
approval of the manner in which the courts 





13 One factor to be considered in the evalua- 
tion process, the Seventh Circuit Court of Ap- 
peals has suggested, is the conflict between the 
Board and its trial examiner concerning the in- 
ferences to be drawn from the evidence. Wyman- 
Gordon Company v. NLRB, 10 LABOR CASES 
{ 62,960, 153 F. (2d) 480 (CAA-7, 1946); Kidder 
Oil v. Federal Trade Commission, 117 F. 
892 (CCA-7, 1941); Staley Manufacturing- Com- 
pany v. NLRB, 3 LABOR CASES { 60,277, 117 F. 
(2d) 868 (CCA-7, 1941); NLRB v. Superior. Tan- 
ning Company, 3 LABOR CASEs { 60,194, 117 F. 
(2d) 881 (CCA-7, 1941). This view has been re- 
jected by other circuit courts and agencies, for 
example, NLRB v. Laister-Kauffman Aircraft 
Corporation,.8 LABOR CASES { 62,291, 144 F. (2d) 
9 (CCA-8, 1944); In re Wright, 3 S. E. -C. 190 
(1938). In the Universal Camera Corporation 
case, cited above in text, Justice Frankfurter 
discusses this point at pp. 492 and following. 
We will discuss it later. 

However, it may be well here to dispose of 
one possible souree of confusion. The Seventh 
Circuit’s formulation apparently permits the 
mere fact of disagreement between the Board 
and examiner to become a factor per se in the 
evaluation process, whereas the Frankfurter 
formulation is not as strong as this. According 
to the Justice, the examiner’s report and rec- 
ommendations, as part of the whole record, are 
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(2d) ° 


a factor in the entire fact situation. Thus, the 
Seventh Circuit’s stress upon Board disagree- 
ment rendering its findings—which overrule the 
examiner’s findings-suspect, is not to be in- 
ferred from the mere fact of disagreement. In 
other words, the examiner's report is in the 
record and is therefore entitled to be considered 
in the evaluation of the whole record, but it is 
only one fact to which no greater importance 
is to be attached than any other fact in the 
record, regardless of the Board's disagreement. 
For the Board is responsible for the ultimate 
findings of fact, not the examiner, and it is the 
Board’s duty to make the determination upon 
which the order is based. 

4180 F.¥(2d) 731 and 179 F.*(2d) 749, respec- 
tively. The Fourth, Fifth, Seventh, Eighth and 
Tenth Circuits also agreed with the Second 
‘‘that no material change was made in the re- 
viewing power.’’ Work cited, footnote 10, p. 
476 (footnote 1). 

1% The decision of the Sixth Circuit was af- 
firmed, NLRB v. Pittsburgh Steamship Com- 
pany, 19 LABOR CASES { 66,192, 340 U. S. 498 
(1951), while that of the Second Circuit was 
reversed. 

% Work cited, footnote 10, p. 479, citing and 
quoting from Judge Learned Hand's opinion, 
footnote 8. 
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were applying their own standard.” The 
Justice then turned to the Taft-Hartley Act, 
showing that the Wagner Act’s original 
phrase was changed to “if supported by 
substantial evidence on the record consid- 
ered as a whole,” because it was “decided 
to conform the statute to the corresponding 
section of the Administrative Procedure 
Act... .” In all of this, continued 
Frankfurter: 

“Congress expressed a mood. And it ex- 
pressed its mood not merely by oratory but 
by legislation. As legislation that mood 
must be respected, even though it can only 
serve as a standard for judgment and not 
as a body of rigid rules assuring sameness 
of application. Enforcement of such broad 
standards implies subtlety of mind and 
solidity of judgment. But it is net for us 
to question that Congress may assume such 
qualities in the federal judiciary.” 

Thus, concluded the Justice, there can 
be “no room for doubt as to the kind of 
scrutiny which a Court of Appeals must 
give the record” which comes up from the 
National Labor Relations Board for review. 
The reason was that the legislative history 
of the Taft-Hartley Act “expressly indi- 
cated that the two standards were to con- 
form in this regard, and the wording of 
the two Acts is for purposes of judicial 
administration identical.” Therefore, “the 
standard of proof specifically required of the 
Labor Board by the Taft-Hartley Act is the 
same as that to be exacted by courts re- 
viewing every administrative action subject 
to the Administrative Procedure Act.” It 
was immaterial whether the courts should 
have ever abdicated their judicial function 
by not “taking into account contradictory 
evidence or evidence from which conflicting 
inferences could be drawn,” for such an 
investigation was rendered moot by “the 
new legislation [which] definitely precludes 
such a theory of review and bars its prac- 
tice. The substantiality of evidence must 
take into account whatever in the record 
fairly detracts from its weight.” And yet, 
confessed Frankfurter, the new formula 


“does not furnish a calculus of value by 
which a reviewing court can assess the evi- 
dence. Nor does it mean that even 
as to those matters not requiring expertise 
a court may displace the Board’s choice 
between two fairly conflicting views. Wes 
Congress has merely made it clear that” 
judicial review may vacate administrative 
decisions when substantial evidence, upon 
the whole record, “including the body of 
evidence opposed to the Board’s view,” does 
not support such Board order. 


There remained the question of “whether 
enactment of these two statutes has altered 
the scope of review” in any other respect. 
Frankfurter said no, and -in giving his rea- 
sons pointed out that “the precise way in 
which courts interfere with agency findings 
cannot be imprisoned within any form of 
words, [as] new formulas attempting to 
replace the old are not likely to be more 
helpful than the old. There are no talis- 
manic words that can avoid the process of 
judgment.” Precise definition, he said, was 
impossible in the area here discussed, and 
“no drastic reversal of [judicial] attitude 
was intended.” While the new standard 
could “not wholly fence” in the individual 
judge’s judgment, still the mere fact that 
the rule was “so elusive that it cannot be 
precisely defined does not mean that it may 
be ignored.” “. more responsibility,” 
therefore, had to be assumed by the courts 
in passing upon Board decisions which had 
to be kept “within reasonable grounds.” 
This did “not require every court of ap- 
peals to altet its practice. Some—perhaps 
a majority—have always applied the atti- 
tude reflected in this legislation.” The only 
reason for Supreme Court interference would 
be in “the rare instance when the standard 
appears to have been misapprehended or 
grossly misapplied.” ™ 


To put the Frankfurter opinion briefly, 
and at the risk of over-simplifying it so as 
to conform to this writer’s views, the law 
has always been correctly stated but not so 
applied; or, while the principles have been 





”% Work cited, footnote 10, p. 491. The two re- 
maining questions were then discussed. It was 
held that the court “in fact did consider the 
‘record as a whole’, and did not deem itself 
merely the judicial echo of the Board’s conclu- 
sion.’’ With respect to the inclusion of the trial 
examiner’s findings in the whole record, al- 
though these had been rejected by the Board, 
the Justice felt that ‘‘an examiner’s report is as 
much a part of the record as the complaint or 
the testimony.'’ Therefore, the reviewing court 
must ‘‘determine the substantiality of evidence 
on the record including the examiner’s report.”’ 
This did not mean that these trial findings had 
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to ‘‘be given more weight than in reason and in 
the light of judicial experience they deserve. 
The ‘substantial evidence’ standard is not modi- 
fied in any way when the Board and its exam- 
iner disagree.’’ Because of this error the cause 
was remanded to the Court of Appeals but: 
“We [still] leave it free to grant or deny en- 
forcement as it thinks the principles expressed 
in this opinion dictate.’’ Justices Black and 
Douglas concurred in Frankfurter’s first two 
parts of his opinion, but felt the lower court's 
holding as to the last part, just discussed, 
should be followed (179 F. (2d) 749, 753). 
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understood, still the “course pursued” has 
been wrong. The Administrative Pro- 
cedure Act and the Taft-Hartley Act there- 
fore struck at this “course pursued,” as did 
Brandeis in 1938," since the substantial- 
evidence rule per se was not wrong. Thus 
the addition of the new phrase, “the whole 
record,” sought only to set the judicial 
vehicle back upon the proper course to be 
pursued, from which it had detoured, and 
the new sign was merely a guide post to the 
old road. Frankfurter’s opinion, read care- 
fully in the light of the preceding analysis, 
discloses that the Justice’s own words 
vacillated between acknowledgment of the 
correctness of the preceding substantial- 
evidence rule as a principle of law, and the 
incorrectness of the course pursued there- 
under due to ambiguities of statement or 
application. Nowhere does Frankfurter say 
that the substantial-evidence rule per se was 
wrong or improperly stated; it is only mis- 
understanding and misapplication that he 
condemns, and he refers to the resentment 
at these errors which created the mood 
which culminated in the new phraseology. 


This is not a play upon words in which 
we indulge. Regardless of what appears 
upon a superficial reading of the Universal 
Camera opinion, that remand must be un- 
derstood in the light of its background and 
evolving rationale. For, if one reads the 
opinion coldly, the emphasis laid upon the 
Taft-Hartley acceptance of the whole-record 
formula, thereby aping the Administrative 
Procedure Act’s phraseology, leads to a 
conclusion that only when an agency’s basic 
statutory language includes such phrase is 
the Universal Camera opinion to apply. 
This is error. And yet, solely upon the 
facts in that case, and the words of the 
opinion, this conclusion would seemingly 
follow. But we have seen that the proper 
application of the substantial-evidence rule 
includes the whole-record formula. There- 
fore, even though another agency’s statute 





continues the old standardized phrase, the 
Universal Camera reformulation neverthe- 
less applies. 


Application 
of Universal Camera Rule 


For example, the Court of Appeals for 
the District of Columbia did not cite the 
Universal Camera case in a decision of June 
28, 1951, but its discussion of the procedure 
whereby the Federal Communications Com- 
mission decided that a broadcasting permit 
be granted to one of three applicants, was in 
line with the judicial role Mr. Justice 
Frankfurter had suggested. And yet, in its 
concluding paragraph, the opinion of Judge 
Wilbur K. Miller merely held that the Com- 
mission’s choice “was based on adequate 
findings of fact, supported by substantial 
evidence. .. .” Likewise, in a decision of 
July 26, 1951, the same Court of Appeals 
affirmed a decision of the judicial officer of 
the Secretary of Agriculture because “The 
findings are fully supported by ‘the weight 
of evidence.’...”™ If the Universal Camera 
case required a talismanic formula to be re- 
peated which included the whole-record rule 
together with the basic statutory phrase- 
ology, these decisions should be reversed. 
As of this writing they remain untouched, 
for it is not an “Open Sesame” formula 
which is a sime qua non, but an approach 
and a procedure which, if followed, support 
the decision. 

The Third Circuit Court of Appeals, how- 
ever, had before it an order of the Federal 
Security Administrator and, in an opinion 
dated March 21, 1951, reversed the order 
and remanded the proceeding because the 
findirig of fact was not supported by testi- 
mony of sufficiently probative value. Al- 
though the basic statutory langauge was 
merely the standardized phrase of the sub- 
stantial-evidence rule, the Court of Appeals 
had no hesitancy in referring to and apply- 
ing the Universal Camera rule so that, “Thus 
guided, we examine the record.” ™ 





% In his opinion in Hrie Railroad Company v. 
Tompkins, 304 U. S. 64 (1938), reversing Swift 
vw. Tyson, 16 Pet. 1 (1842), where Brandeis said 
that “If only a question of statutory construc- 
tion were involved, we should not be prepared 
to abandon a doctrine so widely applied 
throughout nearly a century. But the unconsti- 
tutionality of the course pursued has now been 
made clear, and compels us to do so.”’ 

1% Huntington Broadcasting Company v. Fed- 
eral Communications Commission, 192 F. (2d) 
33, 35 (1951). The final sentence was: ‘‘That the 
Commission gave careful consideration to this 
question is evidenced by its opinions, which 
discuss the factual situation and legal questions 
in great detai!.’’ 
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* Moore v. Brannan, 191 F. (2d) 775 (1951). 
Of the three judges sitting on this per curiam 
decision, only one sat in the preceding Hunt- 
ington case. 

21 Cream Wipt Food Products Company v. Fed- 
eral Security Administrator, 187 F. (2d) 789, 
790 (1951). In this case there was some evi- 
dence concerning the particular fact in issue, 
but the testimony of the government chemist 
was ‘‘unexplained’’ and was an ‘‘opinion’’ which 
did not require ‘‘expertise’’ and was negatived 
by ‘‘common experience [which] leaves room 
for question—not answered in this record— 
whether’’ the ultimate fact could be substan- 
tially inferred therefrom. (At p. 791.) 
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The Seventh Circuit reversed, in part, an 
order of the Federal Trade Commission be- 
cause, in an opinion of July 5, 1951, it felt 
that the commission’s overruling of its hear- 
ing examiner’s conciusions was not sus- 
tained by the record.” Again, as with 
the Third Circuit, there was no hesitancy 
in wedding the Federal Trade Commission’s 
standardized phrase™ with the new “whole 
record” rule, so that the Court of Appeals 
held that the facts upon which the examiner 
based his ruling “outweigh the facts relied 
upon by the Commission in reaching the 
opposite conclusion.” * Two months later 
the same Court of Appeals for the Seventh 
Circuit had another order of the Federal 
Trade Commission before it, the petitioner 
seeking to overturn the commission’s order 
and relying upon the Universal Camera rule. 
However, said the court, “we are not re- 
quired to substitute our view for the view of 
the Commission when the Commission was 
confronted by two possible reasonable find- 
ings.”™ It therefore upheld the order of 
the commission. On November 29, 1951, 
the same court denied a petition to set aside 
an order of the National Labor Relations 
Board and ordered enforcement, again re- 
ferring to its function to take “into account 
the entire record and” give “careful con- 
sideration to contradictory evidence or evi- 
dence from which conflicting inferences 
may be drawn. ... At various points in the 
record there was a sharp conflict in the 
testimony. The matter of credibility was 
for the trier of the facts. Granting 


arguendo that there is evidence in the record 
which would sustain the view contended for 
by petitioner, we should keep in mind... 
that the requirement for canvassing the 
whole record does not mean that ‘a court 
may displace the Board’s choice between 
two fairly conflicting views, even though 
the court would justifiably have made a 
different choice had the matter been before 


it de novo’.” * 


The New York Court of Appeals, in a 
decision of July 11, 1951, in a workmen’s 
compensation case, referred to its own 
policy, previously quoted hereinabove, that 
the testimony must be “viewed in the light 
of the record as a whole—as, of course it 
must be,” and cited the Stork Restaurant 
case. It then added, “see, also,” the Uni- 
versal Camera case.” In other words, the 
procedure followed before the Universal 
Camera decision was not changed because 
of that holding, for the New York courts 
were doing what the Supreme Court had 
now said should always have been done.” 

The conclusions which we can ndw formu- 
late, therefore, are those which have already 
been developed in the preceding analysis. 
First and foremost is the conclusion that no 
change in law has occurred, merely in pro- 
cedure, and that the general approach to 
questions of fact which the National Labor 
Relations Board and other agencies have 
followed in the past is still the method of 
today. In other words, the Board is to 
conduct its hearings as heretofore, basing 
its orders upon the same evidence admitted 





22 Minneapolis-Honeywell Regulator Company 
v. Federal Trade Commission, 191 F. (2d) 786 
(1951). 

15 USCA Sec. 45(c): ‘‘The findings of the 
Commission as to the facts, if supported by 
evidence, shall be conclusive.’’ 

*% Footnote 22, p. 790. At p. 792 the court 
concluded: ‘‘We are convinced that here ‘the 
inferences on which the. . . findings were based 
were so overborne by evidence calling for con- 
trary inferences that the findings . . . could not, 
on the consideration of the whole record, be 
deemed to be supported by ‘‘substantial’’ evi- 
dence’... ,”’ citing the Pitisburgh Steamship 
Company case, footnote 15 above. 

* Consolidated Royal Chemical Corporation v. 
Federal Trade Commission, 191 F. (2d) 896, 900 
(October 22, 1951). 

% Angwell Curtain Company, Inc. v. NLRB, 
20 LABOR CASES { 66,652, 192 F. (2d) 899, 903-904 
(1951), quoting from the Universal Camera case, 
cited above, p. 488. 

%™ McCormack v. National City Bank, 303 N. Y. 
5 (1951). 

% This does not mean that all New York courts 
use the magic phrase in their opinions. For 
example, in Motta v. Temporary State Housing 
Rent Commission, 109 N. Y. S. (2d) 200, 204 
(S. Ct., Special Term, Bronx County, August 4, 
1951), the court quoted from Mounting and Fin- 
ishing Company, Inc. v. McGoldrick, 294 N. Y. 
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104 (1945), that ‘‘The administrative determina- 
tion is to be accepted by the courts ‘if it has 
“‘warrant in the record’’ and a reasonable basis 
in law. The judicial function is exhausted when 
there is found to be a rational basis for the con- 
clusions approved by the administrative body’ 
.... ” In Migliaccio v. O’Neill, 101 N. Y. S. 
(2d) 305 (App. Div., 4th Department, November 
15, 1950), the per curiam opinion quoted from 
another court of appeals case that ‘‘the record 
may be examined only to ascertain whether 
there is ‘substantial evidence’ to justify the 
administrative determination.’’ So, too, did 
other federal courts, before the Universal Cam- 
era opinion, examine the whole record to deter- 
mine whether the administrative holding would 
be upheld, as in Riggs Development Company v. 
District of Columbia, 184 F. (2d) 698, 699 (App. 
D. C., 1950), tax court; and Robinson v. Rail- 
road Retirement Board, 184 F. (2d) 703, 705 
(CA-8, 1950), retirement board. Contra: Lind- 
say v. Lawson, 93 F. Supp. 817, 818 (Fla., 1950), 
a compensation claim under the Longshoremen’s 
and Harbor Workers’ Compensation Act, when 
the court said that the plaintiff contended the 
order “is against the weight of the evidence 
and there is much in the record to support this 
contention. However, there is evidence in the 
record that supports findings of the Deputy 
Commissioner. Therefore, this Court is without 
authority to disturb the Order... .”’ 
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in the past. Consideration for all aspects 
of the testimony, pro and con, favorable 
and unfavorable, must be had, but aside from 
this nothing else is “required.” For, even 
today, the Board is the arbiter between two 
or more contentions or inferences which 
arise from the evidence, and so long as the 
one accepted by the agency is supported in 
the record and not unquestionably over- 
thrown by other testimony, the courts may 
not reverse. It is thus not an exact bal- 
ancing which is required of the Board—as 
upon scales which weigh out a pound of 
butter—but only an evaluation which gives 
the Board power to judge, provided it does 
not discount other testimony, and which 
quasi-judicial function is not to be over- 
turned on review. The quotation from Pro- 
fessor Dickinson’s question-and-answer ses- 
sion at the institute proceedings, given at 
length above, formulates this policy neatly; 
so, too, does the quotation from the New 
York Court of Appeals’ decision in the 
Stork Restaurant case, likewise given at 
length above, enunciate the proper ap- 
proach; and, while reversed, the opinion of 
the Court of Appeals in the Foote Brothers 
case is deserving of quotation.” 


Has, therefore, the Universal Camera case 
changed either procedure or evaluation by 
Board and court in an agency proceeding 
and review? To this writer the answer is 
no, qualified by the statement that the sub- 
stantial-evidence rule was properly applied 
in the past. For example, even today there 
is no guarantee that the old and new are 
properly understood In a newspaper report 
of February 15, 1952, the Dolcin Corpora- 
tion stated that it would appeal to the Fed- 
eral Trade Commission from an order of an 
examiner ‘and, if necessary, to the courts 
because it had not been permitted to present 
fully its principal evidence and because the 
order issued “is based altogether on testi- 
mony—only opinion testimony—of the Gov- 
ernment’s witnesses in answering questions 
put to them by Government counsel. It 
ignores entirely the respondent’s evidence 
and even ignores some of the significant 
answers favorable to Dolcin, given by Gov- 
ernment witnesses to questions put to them 
on cross-examination. .. .” 


The substantial-evidence rule, even as al- 
legedly “modified” today by the Universal 
Camera case,’ does not outlaw hearsay testi- 
mony, opinion testimony or any other evi- 
dence which may be introduced. The only 
requirement under the old and the new 
formulations is that, after all the evidence 





is in,.there be a sufficiency of that type of 
evidétice upon which a reasonable business 
man would rely in making a business de- 
termination in his daily conduct as an 
entrepreneur; if there is enough of this type 
of evidence to satisfy such a business man, 
then the entire record is to be checked. 
Note, therefore, that the entire record need 
not be inquired into at the outset, for if an 
insufficiency of “substantial” evidence ap- 
pears when only the Board’s (government’s) 
side of the case is considered, we need look 
no further and the complaint must be dis- 
missed. In this respect, therefore, the pro- 
cedure is analogous to defendant’s motion 
to dismiss plaintiff’s case either at the con- 
clusion of* plaintiff’s entire case or, better 
still, for purposes of our analogy, at the 
conclusion of the entire case, upon the 
ground that plaintiff has failed to make out 
a prima facie case. 


Assuming, however, that such a suffi- 
ciency does exist, the motion to dismiss is 
denied, but Board and court must now in- 
quire into the entire case, for, as has been 
disclosed above, it may be that testimony 
of the plaintiff's, unexplained and uncontra- 
dicted by defendant’s testimony, may be- 
come lacking in “substantiality” when the 
rebuttal evidence is considered. It is at 
this point that the-“whole record” concept 
is utilized, for, even as with the courts when 
they pass upon defendant’s motion to dis- 
miss at the close of the entire case, so now 
(as always) with the Board and the courts 
in reviewing the Board’s decision, the mere 
fact that the government has made out a 
prima facie case does not mean that its 
testimony cannot be contradicted and the 
case overturned. Therefore, the whole 
record must be investigated, just as a jury 
does when an issue of fact is submitted to 
it and it checks the stories, pro and con, 
to determine the ultimate finding of fact. 


In this assessment the Board, as does the 
jury, may find that a witness’ testimony is 
improbable of belief, that he has lied, or 
that it should be discounted or ignored for 
other reasons; therefore, the Board is not 
to count noses and have parallel columns of 
names for and against drawn up, for, as 
judges charge juries, it is the quality and 
not the quantity of the evidence which is 
to be judged. This is what Professor 
Dickinson meant in his answer, given above, 
and it is what any trial judge charges a 
jury before submitting issues to them. The 
consideration of the record on the whole 
involves subjective analysis of witnesses, of 





2° See footnote 6, above. 


526 


August, 1952 @ Labor Law Journal 











testimony, etc., to the end that a true 
“whole record” be ascertained initially. The 
“whole record” does mean the entirety of 
the printed record, including charges and 
complaints, testimony before the examiner, 
the intermediate report of the examiner and 
his findings, and all other documents en- 
tered into the record, but this does not 
mean that the Board and the court are 
bound to take into account every bit of 
testimony given and weigh it as if it were 
per se probative. 


In the use of this term, that is, probative, 
an understanding of the true meaning of the 
“whole record” rule is found. The mere 
fact-of inclusion in a record does not make 
testimony probative. It must be worthy of 
belief, supported in some fashion by proba- 
bilities, corroboration, etc., and then enter 
the record which is included in the whole 
record of the substantial-evidence rule. It 
is this record which must be examined in 
its entirety. Obviously the Board may con- 
clude that witness Jones is not to be be- 
lieved and thereupon ignore his testimony. 
On this score there must be a sufficiency of 
reasoning for the court to agree. Assuming 
agreement, then this evidence is not in- 
cluded in the whole record and is not to 
overturn other probative testimony. If, 
however, the testimony of Jones should be 
admitted, even though it is not corrobo- 
rated, because there is no reason not to 
believe him, then his testimony must be 
evaluated, although it does not necessarily 
become determinative. 


By analyzing the process. which the 
Board and courts must undergo, it is seen 
that the present rule is no different from 
the old rule, assuming the above procedure 
was followed. This procedure, and other 
elements which have not been discussed but 
may be inferred from the above, has always 
been “standard” practice; if ignored, and 
overmuch weight given to the Board’s con- 
clusions of fact based upon any evidence in 
the record, thereby ignoring probative testi- 
mony to the contrary, it is the fault of the 
judges and not the law. The new formula- 
tion is therefore for the purpose of calling 
attention to the old and proper procedure, 
and in this respect it has succeeded, if de- 
cisions subsequent to the Universal Camera 


decision are any criterion. But to say that 
a radical change has occurred in Board 
practice and court review is to ignore the 
history and background of the new rule. 


The Board is still the arbiter which 
chooses between conflicting testimony and 
inferences, assuming they are probative and 
probable, and when it chooses as per the 
above “whole record” procedure, its choice 
is still binding upon the courts. No judge 
will overturn this whole-record choice, for 
no power exists; the courts will inquire to 
ascertain if the procedure for the choice has 
been followed, and then their function is 
over. They have no power to make new 
findings or even findings which the Board 
has omitted to make; there must be re- 
mand to the Board for this purpose. It is 
the Board’s right and duty to make findings 
in the first instance; it is the court’s right 
and duty to review the findings under the 
formulation heretofore’ analyzed and to re- 
verse or remand. In this fashion each body 
exercises the functions which law and rea- 
son assign to it. 


A Final Word 


One final word: the Universal Camera rule 
has not “superseded” or “modified” the sub- 
stantial-evidence rule. If anything, the case 
has “clarified” the rule. If this is so, then 
the Universal Camera formulation applies to 
every statute which utilizes the standard- 
ized phrase, even though this statutory 
language was changed in the Taft-Hartley 
amendments to the Wagner Act for the rea- 
sons given by Mr. Justice Frankfurter, and 
no like change has occured in other statutes. 
If the Universal Camera case superseded or 
modified the old rule, then the Taft-Hartley 
change in language becomes significant and 
a requirement in application of the new rule 
to any other agency. Since other courts 
have adopted the new rule when discussing 
other agencies, there can have been only a 
clarification of the old rule under the ap- 
proach of the Administrative Procedure 
Act. It is this writer’s conclusion that the 
old rule’s clarification makes the Universal 
Camera theory and formulation applicable 
to all other agencies utilizing the standard- 
ized phrase found in the substantial-evi- 


dence rule. [The End] 


Saving human lives “has always been good business. Now it be- 
comes a patriotic duty. Every leg, every arm, every eye, every life is 
needed to win the battle of production, to deter aggression, to save 
freedom and democracy in the world.'’"—From a report by the Coordi- 
nating Committee of the President's Conference on Industrial Safety. 
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The New York City Division of Labor 


ITS DEVELOPMENT AND PLACE IN MUNICIPAL 





WHILE MUNICIPAL MEDIATION IS NOT THE PANACEA FOR INDUS- 
TRIAL PEACE, WHERE THE NEED FOR IT EXISTS, IT IS OF GREAT 
VALUE IN AUGMENTING EXISTING MEDIATION AGENCIES, PARTICU- 
LARLY IN KEEPING INDUSTRIAL PEACE AT THE COMMUNITY LEVEL 


iene INDUSTRIAL RELATIONS his- 
tory of New York City has been marked 
by minor and major industrial disputes 
which in varying degrees upset the usual 
and normal course of the city’s life. During 
the first 35 years of the twentieth century, 
the city took these disputes in stride, con- 
sidering them as the usual ills to which a 
normal city is subject. When a _labor- 
management dispute was of sufficient im- 
portance, or disrupted the city economy to 
an unwarranted extent, the mayor in office 
took steps to alleviate the immediate situa- 
tion. Acting as mediator or conciliator him- 
self, or calling upon public spirited citizens 
to undertake the task for him, a settlement 
was sought and worked out. 


During the administrations of Mayor Hylan 
in the ’twenties and Mayor Jimmy Walker, 
that method was followed. Mayor Hylan 
was fair and impartial, methodically work- 
ing with both parties for a solution. Mayor 
Walker was equally as successful, albeit 
flamboyant. His technique was to call the 
disputants together and by his wit, per- 
sonality and fast talking get each side to 
give a little and thus establish peace. His 
success can be appreciated by the fact that 
the garment trades industry entrusted him 
with the job of impartial chairman for the 
industry. 


New York City 
Industrial Relations Board 


On April 1, 1937, Mayor La Guardia in 
the first attempt to create a permanent 


stable city government force in the city’s 
industrial relations, created the New York 
City Industrial Relations Board. This Board 
consisted of three members appointed by 
Mayor La Guardia. These public spirited 
citizens were: Professor Karl N. L. Betts 
of the Columbia University Law School; 
Arthur S. Meyer, president of the Schulte 
Real Estate Company; and Mrs. Anna M. 
Rosenberg, regional director of the Social 
Security Board. To assist the board and 
be the vehicle for the continuity of the 
board, Burton Zorn was appointed secre- 
tary at a salary of $5,000 per annum. In 
addition the board was to be assisted by 
a public panel appointed by the mayor. 
From this public panel, disputants could 
select an arbitrator or arbitrators familiar 
with various industrial conditions who could 
serve in cases submitted for arbitration. 
The panel consisted of 150 persons—50 
representing the public, 50 from labor and 
50 from management. 

In announcing the creation of the Indus- 
trial Relations Board, Mayor La Guardia 
stated: * 

“This Board will serve an extremely use- 
ful purpose in providing a place where 
participants in labor disputes will be able 
to find impartial assistance. Its members 
will act directly as my representative.” 

The New York Times, shortly after the 
announcement of the creation of the Indus- 
trial Relations Board, wished the mayor 
and the board well, and noted that: ? 

“Mayor La Guardia has begun an experi- 
ment in labor relations that will closely 





1 New York Times, March 31, 1937, p. 8. 
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Relations— 


MEDIATION PLANS 


By VICTOR H. ROSENBLOOM 


and hopefully be watched not only in New 
York City but in many other communities.” 


City board supplanted by state board. 
—On July 1, 1937, the New York State 
Board of Mediation began operations. The 
City Industrial Relations Board was there- 
fore dissolved, because it was felt that 
there was no longer any need for it and that 
its activities would duplicate those of the 
state board.® 

The New York City Industrial Relations 
Board, in its short three-month period of 
life, justified Mayor La Guardia’s expecta- 
tions by actively and successfully mediating 
187 cases involving 75,000 employees. In 
47 additional cases, problems which would 
have required formal mediation action were 
forestalied by timely notification of the dis- 
putants that the New York City Industrial Re- 
latioris Board was interested in the case and 
would intervene if negotiations were not 
successfully concluded.* 

The New York Times summed up the 
activities of the New York City Industrial 
Relations Board in its congratulatory edi- 
torial entitled “Strikes That Didn’t Hap- 
pen,” at the time of the board’s termination 
and noted that: * 

“A strike that doesn’t happen is rarely 
news. For this reason, little has been heard 
of the New York City Industrial Relations 
Board which has just gone out of business 
with the creation of the New York State 


Board of Mediation. In 3 months, Mayor 
La Guardia’s mediators solved the labor 
cases in most instances to the expressed 
satisfaction of all concerned. 

“Through his Mediation Board, the Mayor 
has shown labor a better way. The best 
time to prevent violence is before there is 
any incentive for it. There was no incen- 
tive in the 187 cases that were peaceably 
adjusted by the La Guardia Mediators.” 

At the termination of the New York City 
Industrial Relations Board activities, Mayor 
La Guardia awarded to the three board 
niembers certificates of merit in apprecia- 
tion of their efforts in maintaining indus- 
trial peace in the city. At the time of 
making the awards, Mayor La Guardia 
remarked: ° 

“This Board in the short time it was 
established has shown what a real indus- 
trial relations board can do. It has brought 
together employers and employees thereby 
adjusting many bitter controversies and 
averting serious strikes.” 


Interim Period of Labor 
Advisors to the Mayor 


With the passing of the New York City 
Industrial Relations Board, Mayor La Guardia 
decided that he would still require a full 
time assistant to keep him aware of the 
industrial relations activities of the city: 
Therefore, in July 1937, Mayor La Guardia 
created the post of Labor Secretary to the 
Mayor. To this post he appointed Burton 
Zorn, the secretary of the defunct New 
York City Industrial Relations Board, af 
the same $5,000 per annum salary he had 
previously received. Burton Zorn’s main 
function in that post turned out to be that 
of acting as liaison between the Mayor’s 
Office and the new New York State Board 
of Mediation. 

Soon after the creation of the New York 
State Board of Mediation, it was found that 
both unions and managements were either 
“shopping” between the mayor’s labor secre- 
tary and the state board, or playing one 
against the other." As a result, an agree- 
ment was drawn up between the Mayor’s 
Office and the State Board of Mediation. 

This agreement provided * that, with two 
exceptions, the city administration would 





3 Howard S. Kaltenborn, Government Adjust- 
ment of Labor. Disputes (Foundation Press, Inc., 
Chicago, Illinois, 1943), p. 205. 

4P. L. Robertson, ‘‘Mediation in New York 
City,’’ 45 American Federationist 1231 (Novem- 
ber, 1938). 


New York City Labor Relations 


5’ New York Times, July 16, 1937, editorial 
page. ‘ 

® New York Times, July 17, 1937, p. 18. 

7 Footnote 3, p. 206. 

§ Footnote 3, p. 206. 
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not intervene in a dispute until the Board 
of Mediation certified that it was unable 
to adjust the dispute. The first exception 
was that the Mayor’s Office could inter- 
vene immediately in actual or threatened 
strikes of such a nature or size as to indi- 
cate an actual or threatened emergency of 
vital concern to the city. The second excep- 
tion permitted the Mayor’s Office to inter- 
vene without delay in disputes where the 
unions or employers “felt that they had 
some claim upon the Mayor for personal 
and individual attention.” Where a dispute 
of either of these two types arose, the 
Mayor’s Office always notified the Board 
of Mediation of its intervention. Occa- 
sionally the two agencies handled the dis- 
pute jointly. Disputes of these two types 
were relatively rare and infrequent and the 
majority of mediation cases handled by 
the labor secretary were disputes where 
the Board of Mediation had certified that 
its adjustment efforts had failed. 


A similar agreement was reached between 
the Mayor’s Office and the United States 
Conciliation Service. As a matter of prin- 
ciple, the labor secretary usually cleared 
with the United States Conciliation Service 
when he entered a dispute. 


Shorily after appointment, Burton Zorn 
resigned and was succeeded by Nathan 
Frankel. He, in turn, resigned in 1939 and 
was followed by Mrs. Ethel Epstein. 


Functions of the labor secretary.—Under 
Mrs. Epstein, the post of Labor Advisor 
to the Mayor, as it was now known, had 
several functions. The primary function 
was to act as liaison between the mayor 
and either the New York State Mediation 
Board or the United States Conciliation 
Service in city industrial relation disputes; 
second, to serve as an arbitrator. Occa- 
sionally, she was asked to serve in that 
capacity by the mediation or conciliation 
service (at other times, the disputants 


accepted or requested her services as an‘ 


arbitrator); third, to act as the mayor’s 
representative in an attempt to adjust labor 
disputes affecting the city and to advise 
the mayor on the progress of such disputes 
and potential sources of industrial unrest. 
The final activity of the mayor’s labor 
advisor concerned labor matters other than 
the mediation or arbitration of actual or 
threatened strikes. 


Many of the city departments have rela- 
tions with various unions. These city de- 
partments frequently called upon the labor 





advisor for assistance where they were di- 
rectly concerned with labor disputes or strikes. 


Accurate figures on the number of cases 
in which the Mayor’s Office had mediated 
or arbitrated during this period are not 
available. However, Mrs. Epstein very con- 
servatively estimated that, from October, 
1939, to September, 1942, she participated in 
394 mediation cases and 56 arbitration cases.’ 


Development from Labor Advisor 
to Division of Labor Relations 


Following Mrs. Ethel Epstein’s resignation, 
Mayor La Guardia let the office of Labor Ad- 
visor to the Mayor lapse. From early 1942 to 
her resignation in November, 1942, Mrs. 
Epstein and Mayor La Guardia had had 
numerous political quarrels concerning Mrs. 
Epstein’s husband’s candidacy for district 
attorney on the American Labor Party 
ticket. 


On February 28, 1942, Mayor La Guardia 
appointed Edward C. Maguire to the bench 
as a city magistrate. Edward Maguire’s 
main activity was not on the bench how- 
ever, for Mayor La Guardia used him 
almost exclusively as his labor advisor. 
Thus, the actual termination of Mrs. Ep- 
stein’s activities as labor advisor preceded 
her resignation from office by nine months. 


Edward Maguire had, prior to his ap- 
pointment by Mayor La Guardia, been the 
attorney for the International Brotherhood 
of Teamsters, AFL. In that capacity he 
had had an active part in the turbulent 
truck disputes of the city during the late 
’thirties and early ‘forties. Nevertheless, 
he had the respect of, and was liked by, 
management as well as labor circles. 


Industrial relations problem of Board of 
Transportation.—As a result of the unifica- 
tion and addition of the Interborough Rapid 
Transit and the Brooklyn Manhattan Tran- 
sit systems to the city-owned transit system, 
Michael Quill and Local 100 of the Trans- 
port Workers Union, CIO, became the 
most pressing industrial relations problem 
for Mayor La Guardia in 1942 and 1943. 
His continuous use of Edward Maguire to 
solve and settle the labor problems of the 
3oard of Transportation left Maguire but 
little time to devote to his judicial duties. 
When in July, 1943, a vacancy occurred on 
the Board of Transportation, Edward Ma- 
guire was appointed to the post of deputy 
commissioner at a salary of $12,000 per 
annum. His main duty was to establish and 





® Footnote 3, p. 203. 
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carry out a labor relations program for the 
New York City Board of Transportation. 
He was still to continue his duties as special 
labor advisor to the mayor. 


Mayor O’Dwyer appoints Edward Ma- 
guire as labor advisor.—On January 1, 1946, 
with the inauguration of Mayor La Guardia’s 
successor, William O’Dwyer, Edward Ma- 
guire resigned to return to private practice 
and to devote more time to labor relations, 
particularly between the city and its em- 
ployees. The next day, Mayor O’Dwyer 
appointed Edward Maguire to the resur- 
rected office of Labor Advisor to the Mayor. 
Actually, despite Edward Maguire’s pre- 
vious city offices, Mayor O’Dwyer was 
merely giving de jure recognition to Mr. 
Maguire’s previous de facto duties. 


Edward Maguire’s efforts in the strike 
and strike threats of the city during the 
first six months of 1946 will be described 
in greater detail later. In the transit, tug 
and truck strikes, his efforts to secure the 
resumption of negotiations and signing of 
contracts were instrumental in securing 
settlements. His efforts in the lesser milk, 
plumber and private waste collector dis- 
putes were also major factors in their suc- 
cessful settlement. In addition to purely 
local disputes, Edward Maguire had also 
intervened on behalf of the city in the long- 
shoremen’s strike of January, 1946, and the 
negotiations of Local 100 of the Transport 
Workers Union with the Fifth Avenue 
Coach Company and the New York Omni- 
bus Corporation. 


The pattern in city industrial relations.— 
A continuous pattern in the city industrial 
relations scene had been created which 
showed that the city could not depend 
solely on the efforts of the New York 
State Mediation Board and the United 
States Conciliation Service for the solution 
of local labor disputes primarily affecting 
the economic life, safety, health and welfare 
of the city and its population. The use 
of ad hac™ public figures to intervene in 
reaching a settlement in addition to the 
use of the Mayor’s Office was being re- 
sorted to more frequently. 


The next step in the sequence was the 
return to a city industrial relations board 
which had been terminated when the New 
York State Mediation Board was created. 
It was assumed that the state board would 
successfully take over all the functions of 
the city board. Then, another post was 


created out of the Mayor’s Office to handle 
labor relations. When this post was termi- 
nated because of political differences be- 
tween the then incumbent and the mayor, 
ex-officio use was made of another member 
of the mayor’s official family to assist him 
with the city industrial relations problems. 
This finally resulted in the re-establishment 
of the post of labor advisor. From there 
the logical step in the sequence was the 
creation of a staff to assist the mayor’s 
labor advisor in’ the important and ever- 
increasing scope of his activities. The 
natural progression of events from April, 
1937, to September, 1946, was therefore 
to the end which was the creation of the 
New York City Division of Labor Relations. 


Creation of the Division 
of Labor Relations 


On September 22, 1946, in the midst 
of the agonizing truck strike, the mayor 
announced the formation of a new executive 
advisory group, the New York City Divi- 
sion of Labor Relations.“ In an announce- 
ment unmarred by political bombast, the 
mayor gave a clear, concise accounting 
of the need for the Division and in general 
outlined what the Division would seek to 
do. The mayor stated: ” 


“T have long recognized the need for 
developing and maintaining sound labor 
relations in the City of New York. Recent 
events have emphasized the part that the 
Mayor’s Office can play in preventing costly 
industrial disputes that vitally affect the 
people of our city and in bringing those 
that occur to a quick and satisfactory con- 
clusion. 


“As I see the problem, we need a long- 
range program designed to anticipate and 
prevent industrial strife in the city. My 
experience has been that management-labor 
disputes reach the Mayor’s Office at the 
last minute and when we are literally on 
the brink of a gtrike, or the strike is already 
in effect. We cannot, and will not under- 
take to intervene in every labor dispute 
in the city, but we cannot evade the re- 
sponsibility of preventing, if possible, or 
shortening, disturbances in our key indus- 
tries on which the health and welfare of 
our people depend. 


“The urgency of maintaining sound labor 
relations in the city for the protection and 
safety of the public, the encouragement 





# Chosen to serve for a given situation at a 
given time. 


New York City Labor Relations 


1 Hereinafter referred to as the Division. 
2 New York Times, September 23, 1946, p. 1. 
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of business enterprises and the welfare of 
working men and women are such that I 
have decided to enlarge my council of 
advisors and to establish as a formal and 
official part of our city government a Divi- 
sion of Labor Relations. 


“This Division will be under the direction 
and supervision of Judge Maguire, who has 
had extensive and varied experience in 
labor relations both before and since he 
has been assisting me as Labor Advisor. 


“It is also my intention to call upon 
influential and public spirited representa- 
tives of both industry and labor to serve 
from time to time to assist or advise me 
on important labor problems. This city 
leads the nation in cultural, industrial and 
financial activities. With the help of its 
mature and seasoned body of union leaders 
and management representatives, we will, 
I am sure, succeed not only in adjusting 
differences between management and labor 
with a minimum of friction, but in estab- 
lishing a pattern for the practical settlement 
of labor disputes that will prove of great 
value everywhere.” 


Public and press reaction. — The New 
York Times editorial entitled, “The City’s 
Labor Division,” summed up the public 
and New York press reaction. The Times, 
again along with the rest of the New York 
City press, bemoaned the excesses caused 
by industrial discord. Said the Times: 


“One of the most disturbing features of 
the long series of strikes which have re- 
tarded local business and industry and 
threatened to paralyze the economic life 
of the immense community is that many 
of them seemed to take the city by sur- 
prise and leave it with no plans to meet the 
emergency. Mayor O’Dwyer’s action in 
creating a new Division of Labor Relations 
headed by Commissioner Maguire is an 
attempt to anticipate just such situations 
and if possible, head them off before they 
become acute. It is an attempt to establish 
continuity, watchfulness and» preparedness 
in a field that responds poorly to extem- 
porization. 


“It is intolerable that every labor dispute 
involving an essential industry here should 
be dumped directly in the Mayor’s lap for 
solution. His normal duties call for all the 
energy and devotions one man can musier. 
When he has to endure the long hours 





the 
trucking strikes, the Mayor suffers, the city 


and strain imposed on him during 
suffers, and the civic machinery slows 
down. The Division of Labor Relations 
will relieve Mr. O’Dwyer of some of the 
strain and in many cases, we hope, prevent 
the necessity of it. 

“Its purpose, however, goes beyond that. 
As outlined by the Mayor, his objective is 
a long-range program designed to protect 
the public from the disastrous consequences 
of industrial warfare. Obviously the time 
to mediate a strike is before it occurs, and 
not after it has broken into open battle. 
Judge Maguire’s Division will not attempt 
to forestall or settle all strikes. That would 
prove an impossible task. But it will seek 
to introduce reason and conciliation into 
those industrial disputes in which the public 
has a primary and paramount, but now an 
almost completely ineffective, interest. If 
this fails, the city will have ample warning 
of what to expect and time to prepare for 
the emergency. Much systematic work can 
be done even before strikes are threatened. 
The Division should prove particularly ef- 
fective in handling labor relations between 
the city and its employes. It so happens 
that the first case to come before Judge 
Maguire is that of a strike already in exist- 
ence. But its broader usefulness will be 
more fully tested when the next general 
labor disturbance begins to shape up, as 
undoubtedly it will.” 


Physical and Economic 
Survey of the City 


A brief sketch of the New York City 
that Mayor O’Dwyer and the New York 
Times were speaking of showed a city of 
32 square miles politically divided into the 
five boroughs of Brooklyn, Queens, Bronx, 
Richmond Hill and Manhattan.* Physi- 
cally, New York City consists of two com- 
plete islands, Manhattan and Staten Island, 
while the rest of the city is part of Long 
Island, excepting the Bronx. Hence, the 
city has 578 miles of waterfront. As a 
result, unlike most other American cities, 
New York City must depend upon river 
and sea shipping for a large percentage 
of its incoming and outgoing transportation 
in addition to the usual dependence upon 
railroad and truck transportation. 





% New York Times, September 25, 1946, edi- 
torial page. 
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Within a 50-mile radius of Times Square, 
one twentieth of the population of the 
United States, or 7,783,000 persons, reside 
and work. The transient population of the 
city adds an additional 1,000,000 persons 
per day to the population. 


Industrial activity of New York City.— 
The economy and industrial activity of New 
York City has many facets, and concerns 
the welfare of the entire nation as well as 
the immediate welfare of the city’s popula- 
tion—resident and transient. A brief listing 
of this activity would include: 

(1) chief financial center of North America 
and one of the key financial centers of the 
world ; 

(2) main port of entry into the United 
States with the dollar value of its imports 
per year being equal to the total combined 
value of imports of all other North Ameri- 
can ports; 

(3) an industrial center containing 300 
industries employing 3,475,000 workers in 
25,000 establishments; 


(4) the center of the wearing apparel 
and accessories industries, which employ 
392,987 workers; 

(5) among the other leading industries, 
in order of employees and production, are: 
foods and beverages; printing and publish- 
ing; machinery and metal products; fur 
goods; men’s hats and caps; millinery; 
leather goods and dolls and toys; 


(6) the seat of 50 per cent of the pro- 
duction of scientific instruments, pencils 
and umbrellas; 


(7) the center of 75 per cent of the 
wholesale trade in piece goods, general 
merchandise, women’s and children’s gar- 
ments, notions, millinery, watches and 
diamonds. 


While this is no attempt to show in detail 
the composition of New York City and 
its economic life, it does point out the 
broad and varied industrial picture of the 
city and as a postulate the broad and 
varied industrial relations activity of the city. 


Disruption of any service activity affects 
the whole city.—The disruption of any of 
the major service activities of the city 
reaches down to all the varied activities 
of the city and disrupts the major eco- 
nomic activities above noted. The main- 
tenance of the industrial relations of any 
of the city’s activities and the prevention 
of work stoppages become a concern of 
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the public representative—the city govern- 
ment—in order to protect the other indus- 
tries and economic activities. These have 
no direct voice in the problems outside 
of their immediate industry, and yet, be- 
cause they are affected, must be protected. 
Such protection, without further discussion 
on the activities of the state and govern- 
ment, is the duty of government. In this 
case, it is the responsibility of the city 
government. 


ORGANIZATION AND OPERATION 
OF THE DIVISION OF LABOR RELATIONS 


The preceding discussion sketched the 
history of previous municipal mediation in 
New York City, serving as a background 
to Mayor O’Dwyer’s announcement on Sep- 
tember 23, 1946, which created the Division 
of Labor Relations and set forth the objec- 
tives of the new agency, as related above. 
This following discussion will continue from 
that point of the Division’s creation. 


Structural Organization 
of the Division 


Use of tripartite committees.—The basis 
of operation of the Division is the tripartite 
committees made up of men from labor, 
management and the public. In the past, 
Mayor O’Dwyer had found the tripartite 
committee the most effective means for in- 
ducing disputing groups to see, acknowledge 
and act upon their civic responsibility. The 
labor and management representatives were 
not, however, as in the days of the War 
Labor Board, spokesmen for their group. 
Their function was solely to assist in get- 
ting voluntary action. The committeemen 
are chosen because of their skill, knowledge 
and standing within their special fields, and 
act as a team on behalf of the whole com- 
munity. In substance, leading citizens of 
New York City are asked by the mayor 
to help resolve a dispute between an im- 
portant company in the city and a union in 
the city to avoid serious difficulty for the 
people of the city. 


The division as an instrument of con- 
tinuity—The Division itself is the means of 
continuity in following the varied industrial 
relations patterns of the city. It advises the 
mayor on problems which are arising and 
which will require the appointment of com- 
mittees. The paid employees of the Division 
act as mediators, and if requested, arbitra- 
tors. As mediators they assist in precontract 
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negotiations to try and keep the negotiations 
moving to a successful conclusion. In addi- 
tion, the Division assists the mayor in deal- 
ing with the 150,000 city employees, and 
assists the heads of the city departments by 
consultation on their labor problems. 


Table of organization.—The physical set- 
up of the Division as created by the mayor 
consists of the following staff: 


Staff Member 
Bureau Director 
Deputy Director 
Counsel- Mediator 
Second Mediator 
Executive Secretary 


Salary 
$15,000 per annum 
10,000 per annum 
7,500 per annum 
4,500 per annum 
3,500 per annum 


Stediographer .......:... 2,750 per annum 
Stenographer 2,280 per annum 
Stenographer . 2,100 per annum 


As already stated, Edward C. Maguire 
was appointed as the first bureau director. 
Theodore W. Kheel, who had served on 
the War Labor Board in various capacities, 
was appointed as deputy director. Julius 
Kass, who had been chief of labor relations 
and manpower problems for the Army Air 
Force Eastern District, was named counsel- 
mediator. Henry Lyons, former member 
of the New York State Board of Mediation, 
was given the post of second mediator. 


On October 1, 1946, the city council ap- 
propriated $57,690 for the operation of the 
Division; $47,690 was to be used, as noted 
above, for salaries, while the remaining 
$10,000 was for office supplies and operating 
expenses. The Division is housed in a suite 
of offices in the Municipal Office Building, 
New York City. 


Division an executive function of the city 
government.—The new Division is an execu- 
tive function of the city government re- 
sponsible to, and appointed by, the mayor. 
The mayor determines the policies and pro- 
cedures. While the city council votes the 
budget appropriation for the Division’s sal- 
aries and operating costs, any criticism of 
the Division by the city council or others 
are made to the mayor who can censure 
the Division or defend its action and reject 
the complaint. The Division is therefore, 
to repeat, an executive branch created by 
the mayor to assist him in the carrying 
out of his official duties as they relate to 
the city’s industrial relations problems. 
Again, as stated before, the Division is in 
fact merely an extension of the post of labor 
advisor or secretary to the mayor to include 
a more complete staff. 


534 





Operation of the Division 


When the division intervenes.—As can be 
readily seen, the Division has no hard and 
fast rules for operating. There are certain 
basic underlying principles which the Divi- 
sion does follow. The Division does not 
try to take the place of the New York 
State Board of Mediation or the United 
States Concilation Service. It does not 
assume the functions of the State or Na- 
tional Labor Relations Board, by which is 
meant the passing of judgments on unfair 
labor practices, refusals to bargain, etc., and 
ordering one or the other of the disputants 
to do something with police powers to en- 
force the order. 


In cases where the New York State 
Board of Mediation or the United States 
Conciliation Service is involved, the Divi- 
sion sits in as an observer, with the permis- 
sion of the agency involved. This permission 
has always been granted. Usually, the agency 
requests the Division to assist in negotiations. 
As a case in point, in the tug negotiations 
of 1948-1949, Cyrus Ching, chief conciliator 
of the United States Conciliation Service, re- 
quested Joseph E. O’Grady, at that time deputy 
director of the Division, to assist in the ne- 
gotiations, because the health, safety and 
welfare of the city was directly concerned. 


The action of the Division is limited to 
those disputes, or threatened disputes, 
which, because of the nature of the industry 
or services involved, have a vital and direct 
relation to the public health, safety and 
welfare. Use of the Division by disputing 
parties or intervention by the Division does 
not deprive any group or persons of any 
rights or privileges they previously enjoyed. 
Every action and step is designed to en- 
courage voluntary action. The Division and 
the Mayor’s Office operate on the convic- 
tion that neither industry nor labor wants 
any compulsion during its negotiations. 


The basic philosophies of the Division 
as expressed by Mayor O’Dwyer and its 
first Director, Edward C. Maguire, and 
carried on from the start of the Division to 
the present are simple. The Division was 
not set up, or expected to act, as a panacea. 
Its sole function was, and has been, to 
minimize the loss of time, production and 
wages and threat to the public health, wel- 
fare and services. To achieve that end, 
the Division holds that: First, men and 
women, employers and employees, are in- 
herently decent and want to get along and 
work with each other. Second, that every 
threatened strike is preventable. Third, 
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that while the bases for most labor-manage- 
ment disputes are economic, it is the under- 
lying human factors which determine the 
outcome.” 


Operational procedure. — Because every 
dispute—-no matter what pattern it may 
follow—is difficult, the Division approach 
is always elastic. The Division has compiled 
a list of the industries which are vital to the 
public health, welfare and safety, and of 
each concern and union under contract 
within each such industry. It also has the 
expiration date of all existing contracts. 
Thirty days before a contract expires, the 
Division communicates with the union and 
employer and urges that negotiation be 
started so that there will be no work stop- 
page. Then, through the New York State 
Board of Mediation or the United States 
Conciliation Service, the Division keeps 
informed on progress in reaching a new 
contract. On occasion, one of the Division 
members will work with the state or fed- 
eral agency. 


In the event that negotiations have reached, 
or seemed to be headed for, a stalemate, 
the New York State Mediator, or the United 
States Conciliator will so advise the mayor and 
suggest that his office take over. At such times 
the mayor may appoint the tripartite committee 
to continue negotiations to a successful con- 
clusion, or instruct the Division member work- 
ing with the disputants to continue his activity, 
or finally, enter the negotiations himself. 
The latter course is usually reserved for 
extremely grave situations, such as last- 
minute intervention to prevent tug or truck- 
ing strikes. 


The Division, in its operation, prides 
itself in the fact that it operates on a 
“man to man basis” and has no forms to 
“pester” anyone with. The other source of 
pride to the Division is the fact that merely 
by putting both parties on notice that the 
city government is interested, voluntary bar- 
gaining is encouraged. The vigilance of the 
Division enables it to learn about the issues 
involved in each case and to be fully pre- 
pared to act if necessary. 


Selecting a tripartite committee.—In each 
case where a tripartite committee is re- 
quired, the Division uses a special committee 
of outstanding men for each dispute rather 
than having one large panel handle every 
case. Also, by this method, it is felt that 
top-calibre men could be enlisted for limited 


service when they could not find time tor 
continuous activity. The men of the com- 
mittees, in addition to all the skills already 
named, must also be men who “know their 
way around” and who know and understand 
the varying economic, social and human 
factors in each dispute. The Division seeks 
in its committees to have both disputants 
feel “that the members of the committee 
are serving unselfishly, have nothing to 
gain and are not professional conciliators.” ™ 


Arbitration procedure. — In other dis- 
putes, the Division mediator may feel that 
the best method of avoiding a stalemate is 
to refer the issues to arbitration in accor- 
dance with the laws of the State of New 
York governing arbitration. 


In such a case, the mediator will sound 
out both disputants as to their willingness 
to submit to arbitration. After both have 
agreed to arbitrate, the mediator may assist 
the disputants in drawing up the issues to 
be arbitrated. In the event the disputants 
do not have a particular arbitrator or 
arbitrators chosen, or an agency such as 
the American Arbitration Association to 
choose an arbitrator from, the Division will 
assist them in the selection of an arbitrator. 
Often, the director of the Division has been 
selected by management and labor as their 
choice for arbitrator. 


The method usually used to select an arbi- 
trator is for the Division to draw up a 
list of men well known in the particular 
field who can be utilized to serve as arbi- 
trators. A copy of the list is submitted to 
each disputant, who crosses out those arbi- 
trators he does not desire and ranks the 
remaining men in his order of preference. 
The Division then compares both lists 
and selects the man in the highest ranking 
of preference of both lists. 


For example, the Division submits to the 
union and management representatives a 
list of arbitrators consisting of: Messrs. 
Jones, Smith, Brown, Quirgle, Ryan, Arbus, 
Levin and Snead. 


The union eliminates on its copy of the 
list Snead, Ryan, Quirgle and Jones and lists 
in order of preference Levin, Smith, Arbus 
and Brown. Management on its list 
eliminates Smith, Arbus, Levin and Jones 
and lists in order of preference, Snead, 
Brown, Quirgle and Ryan. A comparison 
of both lists shows that management and 





1% The O’Dwyer. Plan for Industrial Peace, 
(International Press, New York, New York, 
1947), passim. 
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union both find Brown acceptable. Thus, 
the Division selects him as the arbitrator. 


In the event the combination of both lists 
finds all the names eliminated, the Division 
draws up and submits a new list. 


Once the arbitrator is chosen, the arbi- 
tration proceeds in the usual manner. 


Full use of publicity—Unlike Boston, 
Vermont and Toledo, the Division believes 
in, and makes full use of, publicity and the 
resultant public opinion to force disputants 
to reach a settlement in the public interest. 
The Division cooperates wholeheartedly 
with press and radio reporters in providing 
them with all the current facts of the 
negotiations. Day-by-day progress is faith- 
fully reported and puts even the hardest and 
most hot headed disputants on the spot where 
unreasonable refusal to “give and take” 
creates a most unfavorable public picture. 
The Division found that this fear of public 
opinion-and public chastisement assists in 
keeping negotiations going. As an addi- 
tional favor to the press, the Division allows 
frequent pictures to be taken of the negotia- 
tions and the disputants. This again serves 
to allow the public to associate the name 
with the person owning it. All this, the 
Division found, induces a good spirit of 
bargaining and amicable conclusions. 


Two sample cases.—Having discussed 
the operating procedures of the Division and 
shown how elastic they are, the two fol- 
lowing examples of the Division in action 
serve to show by actual case study how the 
Division functions in a given case. 


In the first case,” the committee mem- 
bers found that even before negotiations 
started, both the union and the manage- 
ment had taken a firm position and that both 
sides seemed more intent on being tough 
and inflexible than in reaching a “live and 
let live” compromise. The committeeman 
from labor had far more experience than the 
union negotiators had. He got the facts of 
the union case and in short order saw 
where the union could give ground and 
where it must stand firm and why. The 
management committeeman was respected 
by the employers because of his experience 
and business standing and they, in turn, 
eagerly sought his advice. 


Both men talked hard facts in separate 
meetings with the union representatives and 





the employers. They got facts that neither 
disputant at that stage would have been 
willing to give the other. Then labor and 
management members conferred with the 
public committeeman, and an outline for 
possible settlement was developed. The 
public member then “felt out” the employers 
and union. Both soon agreed to the pro- 
posed settlement and an accord was reached. 
t worked because both employees and em- 
ployers respected the committeemen and 
their special knowledge and understanding 
and were willing to yield to the persuasions 
of the committee when neither would have 
yielded to the other. 

The second case™ concerned the January, 
1947 negotiations between the oil barge workers 
and the oil barge employers, which became 
deadlocked over the issue of overtime pay. 
These negotiations followed the difficult but 
successful tug negotiations of January, 1947. 

A work stoppage of the oil barges, it was 
feared, would result in a repetition of the 
losses and hardships suffered by the city dur- 
ing the tug strike of January, 1946. 


William J. McCormack, a prominent New 
York businessman, on good terms with 
both sides was the public committeeman 
appointed by the mayor. After several 
days of fruitless arguing, both sides were 
unyielding. Mr. McCormack had the re- 
spectful attention of both sides. Roman 
Beck, attorney for the employers would 
return again and again to the costs and 
why the union demand could not be met. 
Gabriel Gabrielsen, representing the union, 
would listen intently to the arguments and 
then say, “No.” 

Finally, at 4:30 p.m. the day before the 
strike was to begin, Theodore W. Kheel, 
deputy director of the Division and its 
representative during the negotiation, de- 
cided that after a day of fruitless wrangling, 
no progress was going to be made and that 
as things were going the strike was in- 
evitable. He left the negotiating room and 
called the mayor at City Hall across the 
street. He reported the lack of progress 
and suggested that the mayor call both 
groups over to City Hall and speak to them. 
This the mayor did, and both groups, em- 
ployers and union, adjourned to City Hall. 

As Theodore Kheel described the scene: ™ 

“In about 10 minutes the Mayor made 
one of the most terrific speeches I’ve ever 
heard in my life. The essence of the speech 





17 Work cited, footnote 15. 

18 Louise Levitas, ‘‘New York’s Cure for Labor 
Ills,’ PM Sunday Magazine Section, February 
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was, ‘There can’t be a strike. This has 
got to be settled.’ And with that the Mayor 
walked out. 


“He didn’t give them a chance to explain 
the situation, or there would have been 
more bickering. It is my feeling that that 
speech broke the deadlock.” 


The next day negotiations went on all 
day without respite, with William J. 
McCormack cojoling, bullying and wheed- 
ling each side. At 11:30, half an hour be- 
fore the deadline, a settlement was reached. 
Both sides felt that they had received what 
they wanted and each group left in good 
spirits with a willingness to continue work- 
ing together harmoniously. The final settle- 
ment arrived at was time and a half to be 
paid for work during certain hours, as op- 
posed to the double time after eight working 
hours originally requested by the union and 
the no-overtime stand of the employers. 


Summary 


The best summation of the operation of 
the Division and its underlying principles 
and philosophies was given by Theodore 
W. Kheel, originally deputy director and 
then director of the Division, who wrote in 
the Commercial and Financial Chronicle :* 


“You can’t generalize about labor rela- 
tions, but I can attest that each and every 
one of the disputes we have handled was 
basically different from any others—different 
as to the problem of the industries, the 
people involved, and the issues to be settled. 
Based on the experience, I scrupulously 
avoid any sweeping generalities about the 
trouble with management or labor doing 
this that or the other thing, although I am 
prepared to hold forth on what I think is 
the wrong in any particular situation. 


“In New York each one of us is mutually 
dependent for our existence on everyone 
else as was graphically shown in the Truck 
Strike of 1946. 


“ 


BS cs We have recognized in the first 
place, that all of us have a vital stake in 
the settlement of certain labor disputes in 
this city and we have found, secondly, that 
we (that is the community) can do some- 
thing about their settlement. 


“ .. The Mayor, through the Division, 
will intervene when it appears that a labor 
dispute might jeopardize the health, welfare 
or safety of the people of our city. The 


Mayor will invite the representatives of both 
sides to City Hall and will generally appoint 
a committee of outstanding leaders in the 
city to help the company and the union of 
this city resolve their controversy in the 
interests of the people of this city. The 
whole procedure is conducted in a goldfish 
bowl fully revealed to the people of the 
city through the press. 


“ 


... We in the Division start from the 
premise that no strike is necessary and 
since the Division has no strategy to per- 
form, we are not afraid to say so. We are 
quick to tell any company or union that 
feels it must have a strike that we do not 
believe that a strike is necessary. Of course 
a mere statement that a strike can and 
should be avoided is not enough. It is our 
job to show how and why it is unneces- 
sary and to work to avoid a strike.” 


ANALYSIS OF MUNICIPAL MEDIATION 
PLANS AND THE NEW YORK CITY PLAN 


The preceding sections have dealt with 
the development, organization and history 
of the New York City Division of Labor 
Relations. From the data therein contained, 
certain conclusions can be drawn as to the 
underlying principles and elements of muni- 
cipal mediation. The purpose of the fol- 
lowing discussion is, therefore, to discuss 
the elements of municipal mediation plans 
and to analyze their differences. In addi- 
tion, specific analysis will be made of the 
New York City plan and the desirability 
of its use in other communities. 


Basic Requirements 
for a Municipal Mediation Plan 


The fundamental motivation for municipal 
mediation is the need for a local force to 


solve local industrial relations disputes 
which threaten the community’s health, 
welfare and economic tranquility. Such 


disputes must be of sufficient frequency to 
warrant the existence of the local agency 
and must be of a nature which does not 
usually go beyond local lines. 


Local versus nationwide character of dis- 
putes.—While local disputes may be fre- 
quent and serious enough to warrant creation 
of a local agency to control and at- 
tempt to solve them, if the nature of the 
disputes is of national character, local 





2% Theodore W. Kheel, ‘‘The Community Role 
in Labor Relations,’’ 167 The Commercial and 
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groups can do little to resolve differences. 
The national scope of the problem tran- 
scends local municipal bodies and must be 
resolved along national lines. Failure to 
take this factor into account has, to a large 
degree, been responsible for the ineffective- 
ness and decay of local municipal mediation 
efforts in such communities as Detroit and 
Pittsburgh. These cities have as their pri- 
mary economic activities the automotive 
and steel industries respectively. These 
industries are nationwide in character. Their 
managements and union leadership are like- 
wise national in character. Industrial dis- 
putes and crises are therefore nationwide. 
While such disputes do disrupt the economic 
life of the community, they cannot be re- 
solved at the community level. The man- 
agements and union leadership are more 
aware of the national aspects of the dispute 
than of the local problem. They cannot 
and will not use the mediation services of 
a local agency, but they do work with the 
United States Conciliation Services to re- 
solve peace for the industry in all the com- 
munities in which the industry is located. 


Frequency of disputes.—Similarly, if the 
community has relatively few labor dis- 
putes, or there is present an adequate state 
agency to handle the disputes, the motiva- 
tion for a local agency is not present and 
the time and effort to create and operate 
such an agency is not warranted. This has 
proved to be the case in Newark, New Jer- 
sey, where it was found that the creation of 
the New Jersey State Board of Mediation 
removed the need for the City of Newark 
operating its own mediation board. 


Elements of Municipal 
Mediation Plans 


Having determined the need for a munici- 
pal mediation agency, there are certain ele- 
ments and rules which should be noted for 
establishing such a local agency, based upon 
the experiences of those now in existence. 


Participation of local management and 
labor leaders.—The first element of any plan 
is to secure the participation of the top 
management and labor men in the commu- 
nity. This is vital for both the prestige 
and effectiveness these men bring to the 
project. The need for their support and 
assistance in the creation and operation of 
the agency needs no involved explanation. 
The success of the New York plan, as well 
as many other successful city plans, all have 
as one of their essential elements the will- 
ingness and cooperativeness of both local 
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management and local labor leaders to sup- 
port and work with the local agency. Since 
these are the men who will conceivably be 
disputants at some future time, their previ- 
ous activity in behalf. of the agency will 
prejudice their attitude to favorably accept 
the agency when they themselves become 
disputants. 


Education and sales program.—Once such 
a plan has been developed and is ready for 
formulation, the sponsors must undertake 
an extensive education and sales program. 
The plan must first be sold to the top man- 
agerial and union leadership in the community. 
Members of these two groups, who have not 
already been instrumental in the formula- 
tion of the plan, must be educated as to the 
plan’s advantages and needs, both to them- 
selves and to the community. They must 
be educated to the point of understanding 
and accepting the good offices of the local 
agency when a dispute arises. They must 
be sold not complacent acceptance of the 
plan, but a willingness and desire to become 
active participants by serving as mediators 
or members of public panels when they 
themselves, or their activities, are not di- 
rectly concerned, and when such service is 
only on behalf of the community welfare. 
While acceptance of the plan is necessary, 
as already noted, a management or union 
official who is sold on the plan, and works 
with it, when he himself becomes involved 
in a dispute will turn to the plan, accept 
the plan in his particular situation and be 
loath to disregard the activity to mediate 
his dispute. 


Leadership.—Consideration of various plans 
has shown that no matter how instituted 
or run, one, or a group of individual leaders, 
have been particularly responsible for the 
success of the plan. The use of such com- 
munity figures as directors or executive 
secretary, or whatever title they may go by, 
tends not only to give a cohesive continuity 
to the plan, but reflects in the plan the per- 
sonalities and prejudices of the individuals. 
Such individuals must have definite qualities 
and qualifications. They should be known 
and respected in the community. They 
should know, understand and be aware of 
the economic, social and financial character- 
istics of the community, the managements 
and unions in the community, and the basic 
causes of industrial disputes. They must 
be known, trusted and respected by both 
management and labor, be considered truly 
neutral and above the dispute with no axes 
to grind, and motivated solely by a desire 
for a practical, just solution, equitable to 
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both sides and beneficial to the community. 
Since such a plan is in the spotlight of the 
community, its leaders are in the foreground 
of community life. Therefore, guard must 
be maintained against the plan becoming 
a tool of either labor or management, or, 
equally dangerous, of a political group or 
individual seeking to use it not as a force 
for local industrial peace, but as a means of 
self advancement. 


Jurisdiction.—The problem of jurisdiction 
has already been hinted at. All municipali- 
ties are within the area of operation of the 
United States Conciliation Service, as well 
as the local state agency, if such exists, in 
their state. As has been noted in the dis- 
cussion of the first New York Mediation 
Board, if no clear line of demarcation is 
laid down, there may arise jurisdictional 
disputes. Even more pertinent is the pos- 
sibility of one or the other disputant’s 
“shopping” between the agencies to deter- 
mine which one will give him a “better 
deal.” Where there is no state agency, as 
in Ohio or Vermont, the problem is less 
pressing. The United States Conciliation 
Service will usually not intervene in dis- 
putes of a local nature, unless the dispute 
has national significance. In New York 
City, where there exists a state agency, as 
well as the national agency, care has to be 
exercised before the municipal agency enters 
the dispute. 

The consensus of all plans is for the mu- 
nicipal agency to take the initiative only in 
purely local disputes. In cases involving 
either the state or national agency, the mu- 
nicipal agency does not enter the dispute 
mediation except in cooperation with, and 
at the request of, either the state or national 
agency, or when the case is referred by 
either of these two agencies to the local 
group. 

This procedure prevents overlapping of 
work and saves the disputants the confusion 
and trouble of dealing with two or more 
sets of conciliators at once. It also discour- 
ages any tendancy to go “shopping.” 

Since most state agencies, as well as the 
United States Conciliation Service are usu- 
ally understaffed and aim at the same goal 
as the municipal agency, namely industrial 
peace, both state and national groups are 
eager for local assistance and more than 
willing to refer all disputes that are pri- 
marily local to the local agency—this, de- 
spite the technicality of the state or national 
agency having jurisdiction in the matter. 
This observation is substantiated by the 
operational history of the various municipal 
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mediation plans. Cases in point are the 
various trucking, tug and longshoremen 
disputes in the New York City area, which 
are primarily the concern of the United 
States Conciliation Service. Nevertheless, 
the New York City Division of Labor Re- 
lations has either been invited to assist in 
the mediations or has had the case referred 
directly to it for mediation. 


Summation of the basic elements.—The 
basic elements of municipal mediation plans 
can be summed up as: 

(1) a need motivating the creation of the 
agency; 

(2) jurisdiction of the agency; 

(3) personnel and leadership of the agency; 

(4) cooperation and participation of top 
management and labor elements in the plan; 

(5) agreement on the principles of the 
plan; 

(6) relationship with state and national 
mediation agencies. 


Controversial Elements 
of Municipal Mediation Plans 


The remaining elements of the municipal 
mediation plans vary in their approach and 
solution. These elements are: 

(1) participation, activity and responsi- 
bility of the local government; 

(2) financing and support; 

(3) publicity, public relations and release 
of activities to the press; 

(4) use of bipartite or tripartite commit- 
tees or panels; 

(5) enforcement of mediation decisions 
or agreements, 


Participation of local government.—The 
participation of the municipal government in 
municipal mediation plans follows three pat- 
terns: the New York plan, where the Division 
of Labor Relations is an official agency of the 
executive branch of the city government; 
the Toledo plan, where the Labor-Manage- 
ment-Citizens Committee is city sponsored 
and partially city supported, but is other- 
wise independent of the city government— 
a sort of quasi-governmental group; and the 
Boston plan which is independent of the 
municipal government in control, sponsor- 
ship or support. 


Financing of the three patterns follows 
the same breakdown. The New York City 
plan is supported by the municipal govern- 
ment and derives no income from, and. has 
no membership or dues by, management or 
unions using its services. The Boston plan, 
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on the other hand, is solely supported by 
membership contributions and dues of par- 
ticipating managements and unions. The 
Toledo plan follows “the middle of the road.” 
It has membership dues and receives contribu- 
tions from participating unions and manage- 
ments, and also derives partial support from an 
allowance fixed in the city budget. 


The questions of support, financing and 
participation by the local government are 
closely related and can be discussed together. 


In favor of city government control and 
support.—The advantage of city support 
and sponsorship lies primarily in the fact 
that such an agency is a true representative of 
the community. The social force of the 
community to protect itself and its society 
is expressed in the terms of government. 
Hence, government is the agent which soci- 
ety creates and vests with authority for its 
protection. Industrial harmony is vital to 
the welfare of the community. Therefore, 
just as government is the agent to protect 
society from crime and fire, so should it be 
the agent to protect it from the rigors of 
industrial dispute. Acting as society’s agent, 
a government agency has no predilections 
other than the benefit of the society and the 
community. It is thus, in theory at least, a 
neutral third party, disinterested in the special 
interests of either disputant and concerned only 
with the best interests of the community. For 
this reason, it is felt that a municipal mediation 
plan should be operated and financed by the 
municipal government. 


In favor of independence from local gov- 
ernment.—In favor of plans independent of 
the local government for support and spon- 
sorship, and pointing out the weaknesses of 
plans such as the New York plan, are several 
valid and pertinent arguments. 


The first point is usually and best ex- 
plained in an allegorical fashion. Labor 
and management enter into a private rela- 
tionship which creates the entity known as 
industry. Their life together under the 
“communal” name and “roof” of industry 
means that they have to get along together 
without interference from or by an “out- 
sider” in their “personal squabbles.” At 
times their problems may reach the point 
where the “marriage” may be headed for a 
“divorce.” At such a time they should be 
assisted in re-establishing their “wedded” 
harmony, but not by an outsider. Their 
assistance should come from their “married 
relatives,’ who understand their problem 
and who in turn are trusted by the disputing 
partners. These “married relatives” are 


540 


oth 





the other “industrial couples,” managements 
and unions. Then, just as the groom’s 
family gets the groom to yield a little and the 
bride’s family gets the bride to yield a little, 
until the marriage is again united and firm, 
so the managements and unions get their 
respective disputants to reach an agreement 
and re-establish the industrial harmony. 


As both labor and management have to 
live together, such a solution is held to be 
more practical and workable. It is also 
more easily arrived at because the mediators 
understand the problems better than an out- 
sider would and can prevail upon the respec- 
tive disputants, who will put more faith and 
confidence in the “family” mediator than 
they would in an outsider. 


Again, where such a system is used, there 
is more of a tendency to resolve the differ- 
ences before turning to outside assistance. 
The use of a government agency tends to 
decrease the desire of management and la- 
bor to resolve their differences by collective 
bargaining. Conversely, they tend to use 
the government agency as a “crutch” to 
create a tailored solution without much 
activity on their own part to investigate 
for themselves all avenues for a solution. 

Another charge against the government- 
supported and financed plan is the vagaries 
of government. By this is meant the fact 
that governments vary, and conceivably a 
radical or reactionary group could gain con- 
trol of the local government and upset the 
delicate impartiality of the government 
agency. Along this line goes the additional 
argument that city officials and government 
can, and have in the past, been prejudiced 
in their actions by promises of reward or 
benefit or political expediency. Such a pos- 
sibility is minimized when the plan is spon- 
sored, supported and controlled solely and 
equally by the communities’ management 
and union groups. 


Having pointed out the advantages and 
disadvantages of the two extremes of city- 
controlled and financed plans, as opposed 
to those plans completely independent of 
city support, the best solution would appear 
to be in the “middle-of-the-road” approach 
of the Toledo plan. Such a plan gathers 
to itself the advantages of both plans while 
minimizing the dangers. 


Use of bipartite or tripartite committees 
or panels.—The next controversial element 
of municipal mediation plans is the use of 
bipartite or tripartite committees or panels. 
The arguments in favor of the bipartite 
arrangement follow the lines of those argu- 
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ments advanced above in favor of govern- 
ment independence. 

The danger in a bipartite plan is the fact 
that the public, which is also vitally concerned 
in industrial harmony, is left voiceless. The 
public should have a voice in any matter so 
vital to its well-being. The exclusion of the 
public might also lead to a situation where 
disputes are resolved by management and 
labor to the detriment of the public. The 
New York building trades have been charged 
with such tactics, wherein the union and 
managements have resolved their differ- 
ences by raising costs and passing them on 
to the public, which was powerless to resist. 
For this reason as well, the public should 
have its representative and spokesman ac- 
tively participating in any municipal medi- 
ation plan. 


Publicity, press relations and enforcement 
of agreements and decisions.—The remain- 
ing questions of publicity and enforcement 
are also related. So far as enforcement is 
concerned, no mediation agency should have 
police powers. This is of paramount im- 
portance. A mediation agency, like a medi- 
ator, must not be forced to take a positive 
stand on the basic issues of industrial dis- 
putes and thereby run the risk of injuring 
his, or its effectiveness, as a mediator by 
alienating one of the parties. The question 
then naturally follows: How is the mediator 
or mediation agency to keep the parties to- 
gether, and expedite settlement? 

Primarily, of course, the answer is the 
skill, ability and prestige of the mediator or 
mediation agency, coupled with the aware- 
ness of the disputants of the need for prompt 
settlement to prevent or mitigate injury 
to the community. But also a weapon of 
the mediator and mediation agency is public- 
ity of the disputes, the issues and person- 
alities involved, 

The proponents of reservation in press 
releases and publicity, or the banning of 
press information preceeding, during and 
after a dispute, maintain that publicity 
endangers negotiations and creates antago- 
nisms. It may also force a decision unpopu- 
lar with one or the other party to the 
dispute in the interests of expediency and 
thus not settle the dispute but merely ar- 
rive at an armistice. 

In favor of full publicity and press cover- 
age is the fact that in a democracy, the 
public is entitled to know all the facts in a 
situation of importance to its welfare. Fur- 
ther, public opinion is a powerful and cor- 
rect weapon to use to resolve issues and 
prevent an unwarranted or frivolous stand 
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by either party. Third, public opinion makes 
the disputants more eager to resolve their 
differences in a desire to avoid public odium. 


New York Plan 


The New York plan—the use of a Divi- 
sion of Labor Relations—follows all the 
elements of municipal mediation plans already 
noted. On the controversial questions of 
sponsorship, support, publicity and use of 
tripartite committees, the New York plan 
has differed from the older established 
3oston and Toledo plans. 


A government sponsored, financed and 
controlled plan.—The New York plan recog- 
nized that a municipal mediation agency 
represents the public community interest. 
Such representation is an inherent function 
of municipal government. Therefore, the 
Division of Labor Relations operates as an 
executive function of the municipal govern- 
ment. It is supported and financed by the 
government and is therefore truly inde- 
pendent of those who seek its aid. It is 
above the disputants or the issues in the 
dispute and can, and does, operate as a 
neutral third party whose sole interest is 
the public welfare. Despite the dangers 
previously mentioned in a governmental 
mediation agency, the New York City Divi- 
sion of Labor Relations has kept clear of 
politics or favoritism. It is respected and 
trusted by New York City’s management 
and union leaders. 


Use of tripartite panels and full press cov- 
erage.—In both the matter of panels and pub- 
licity, the New York City plan has kept 
aware of the public interest and right to in- 
formation in the disputes affecting the com- 
munity. The panels are tripartite, with a 
public representative actively participating 
in the negotiations. Full, complete and ade- 
quate public relations and press coverage 
of the disputes is also an inherent quality of 
the New York plan. As a result, the possi- 
bility of secret deals and the lack of public 
interest and awareness of the problems 
concerning it are avoided. 


Use of the New York Plan 
in Other Communities 


The New York plan, as has been re- 
peatedly pointed out, developed from the 
previous industrial relations history of the 
city government, the need for such a plan 
and the peculiarities of New York, as to 
size, diversification of industry and extent 
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FREEDOM AND THE BUSINESSMAN 


‘*,.. WHEN COMPLAINTS ARE FREELY HEARD, DEEPLY CONSIDERED AND 
SPEEDILY REFORMED, THEN iS THE UTMOST BOUND OF CIVIL LIBERTY 
ATTAINED THAT WISE MEN LOOK FOR.'’— MILTON, AREOPAGITICA 





F THE NATURAL aspirations of man 
none is more vital than this—that he 


shall be free. 


The preservation of individual freedom 
is the first obligation of every government 
to its citizens. And the first responsibility 
of every citizen is to see that his govern- 
ment meets that obligation. For without 
individual freedom no society is worth having. 


Those aspects of individual freedom which 
the law of any society recognizes and pro- 
tects constitute the basic rights of the mem- 
bers of that society. Political freedom gives 
rise to civil rights; economic freedom, to 
property rights. The quality of any govern- 
ment depends essentially upon the status 
of such rights in its fundamental law. 


If freedom, abstractly considered, is ab- 
solute in value, the civil and property rights 
which it comprises assuredly are not. They 
are relative. Restraints may be, and prop- 
erly are, applied not only to freedom of 
contract and private property, but also to 
freedom of speech and publication. Even 
freedom of worship is subject to restraints 
for preserving the public peace. 


To the law, and particularly to the judges 
who apply the law in borderline cases, falis 
the task of determining the extent to which 
a civil or property right may be restrained 
either in the interest of the public welfare 
or for the protection of other rights. Free- 


dom of speech is a civil right protected by 
the federal Constitution against abridgment 
by state or federal action. Yet no person 
may claim the protection of this right in 
inciting others to acts of violence—nor may 
a businessman claim its protection in coerc- 
ing his employees not to unionize.’ Judges 
have the task of defining, in particular in- 
stances, the permissible scope of the right 
asserted. In this task they may be assisted 
by legislation. But each case must be de- 
cided in the light of the right involved. 


An important aspect of the freedom of 
any man is the opportunity to gain a liveli- 
hood by lawful means. As applied to the 
businessman, this freedom gives rise to 
important rights, such as the right to private 
property and to contract, and partciularly 
the right to enter a business of his choice 
and to compete with others. Even in the 
relatively unfree economic system of Fif- 
teenth Century England, such rights were 
recognized by the common law judges.’ In 
modern times, too, courts have been ready 
to consider and give effect to them. In 1932 
the Supreme Court of the United States 
invalidated an Oklahoma statute which re- 
quired a certificate of public convenience 
and necessity as a condition to entering the 
ice business, holding that the right to pur- 
sue an ordinary calling is protected by the 
Foutreenth Amendment to the federal Con- 
stitution against unreasonable restrictions 





1Munsterman, ‘‘Employer Utterances as Un- 
fair Labor Practices,’’ 2 Southwestern Law 
Journal 159 (1948). 

2In The Dyer’s Case, Y. B., 2 Hen. V, f. 5, 
pl. 26 (1415), the court held invalid a bond 
securing the promise of a dyer not to practice 
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his craft for half a year in the town where 
plaintiff resided; in The Schoolmaster’s Case, 
Y. B., 11 Hen. IV, f. 47, pl. 21 (1410), the court 
refused to hear the complaint of a master of a 
school that another sought to establish a school 
in the same community in competition with him. 
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imposed by state law.* And state courts 
have held that a businessman may pursue 
the calling of his choice even at the cost 
of the destruction of the business of one al- 
ready engaged therein,‘ at least where de- 
struction of the competitor is not the sole 
purpose.’ The protection of such rights is 
the sine qua non of economic freedom. And 
the preservation of economic freedom is 
indispensable to American democracy. 


That these rights are subject to restraints 
in the interest of the public welfare is ob- 
vious. No man is free in the United States 
to manufacture atomic bombs; and no man 
may open a radio broadcasting station with- 
out a certificate from the Federal Communi- 
cations Commission. While businessmen 
may compete, they may not engage in “un- 
fair methods of competition” or pursue 
“unfair trade practices.” Furthermore, to 
engage in business of one’s choice is to 
subject one’s self to a formidable array of 
legislative controls involving labor relations, 
social security, taxation, allocations, priorities 
and what not—all considered essential to 
the public welfare. 


With these restraints, as such, this paper 
seeks no quarrel. The rights of business- 
men undoubtedly are qualified by the in- 
terest of society over the economy of the 
nation. We are not here concerned with 
the flood of regulations in which the modern 





must swim for his life, but 


businessman 
only with judicial responsibility to channel 
the flood waters so as to prevent the wash- 
ing away of basic rights of businessmen. 


Although the Tenth Amendment reserves 
to the states or to the people those powers 
which are not delegated to the United 
States by the Constitution, in recent years 
that amendment has ceased to have practi- 
cal effect to limit federal control of business. 
The power of Congress to regulate com- 
merce with foreign nations, and among the 
several states, and with the Indian tribes, 
has been legislatively expanded, with judi- 
cial approval, into ostensible authority over 
every aspect of American business which 
incidentally relates to the interstate ship- 
ment of goods or transmission of informa- 
tion. This authority is not limited to the 
economic concept of commerce, but includes 
production, mining and agriculture,* even 
where the product is not intended for, or 
actually shipped in, commerce.’ It is suf- 
ficient that the regulation be reasonably 
related to a Congressional purpose to bring 
about a “stimulation of commerce.” * 


The judicial recognition of this expanded 
concept of commerce has been paralleled 
by judicial approval of extensive controls 
Over commerce imposed in the past two 
decades by Congress. Thus, in American 
Power and Light Corporation v. Securities and 
Exchange Commission, Mr. Justice Murphy, 
speaking for the Court, said: 


“Congress, of course, Has undoubted power 
under the commerce clause to impose rele- 
vant conditions and requirements on those 
who use the channels of interstate com- 
merce so that those channels will not be 
conduits for promoting or perpetuating eco- 
nomic evils .... Thus to the extent that 
corporate business is transacted through 
such channels, affecting commerce in more 
states than one, Congress may act directly 


with respect to that business to protect 
what it conceives to be the national wel- 
fare. It may prescribe appropriate regula- 


tions and determine the conditions under 
which that business may be pursued. It may 
compel changes in the voting rights and 
other privileges of stockholders. It may 
order the divestment or rearrangement of 
properties. It may order the reorganization 





2? New State Ice Company v. Liebmann, 285 
U.S. 262 (1932). But cf. Kotch v. Pilot Com- 
missioners, 330 U. S. 552 (1947). 

4 Katz v. Kapper, 7 Cal. App. (2d) 1, 44 Pac. 
(2d) 1060 (1935). 

5 Cf. Dunshee v. Standard Oil Company, 152 
Ia. 618, 132 N. W. 371 (1911). 


Freedom and the Businessman 


6U, 8. v. Darby Lumber Company, 3 LABOR 
CASES { 51,108, 312 U. S. 100 (1941). 

' Wickard v. Filburn, 317 U. S. 111 (1942). 

8 Footnote 7, p. 128. Cf. Mandeville Island 
Farms v. American Crystal Sugar Company, 
334 U. S. 219, 229 (1948). 

* 329 U. S. 90, 99 (1946). 
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or dissolution of corporations. In short, 
Congress is completely uninhibited by the 
commerce clause in selecting the means 
considered necessary for bringing about the 
desired conditions in the channels of inter- 
state commerce.” 


When it is considered that the “channels 
of interstate commerce” include the tiniest 
rivulets in each state contributing thereto, 
the declared right of Congress to regulate 
business “to protect what it conceives to 
be the national welfare” is judicial acknowl- 
edgement of the positive paramountcy of 
the federal government over business in 
America. As Mr. Justice Murphy observed: 
“Any limitations are to be found in other 
sections of the Constitution.” ” 


Historically, restraints upon legislative in- 
terference with business have been found 
principally in the due process clauses of 
the Fifth and Fourteenth Amendments. Yet, 
while the courts have permitted Congress 
to enlarge enormously its control over busi- 
ness under the interstate commerce clause, 
in recent years they have failed to use the 
due process clauses as positive restraints 
either upon Congress or the state legislatures. 


Nebbia v. New York 


The due process clause entered its eclipse 
with the 1934 decision of the Supreme Court 
in Nebbia v. New York. in which the Court 
did away with the concept of business “af- 
fected with a public interest” as a constitu- 
tional limitation upon legislative controls 
and held that any industry, for adequate 
reason, may be subject to regulation for 
the public good. And the Court concluded 
that “the Legislature is primarily the judge 
of the necessity of such an enactment” and 
“that every possible presumption is in favor 
of its validity.” After the Nebbia decision 
legislative controls of business could be 
attacked successfully under the due process 
clause only “if arbitrary, discriminatory, or 
demonstrably irrelevant to the policy the 
Legislature is free to adopt, and hence an 





unnecessary and unwarranted interference 
with individual liberty.” * 


The Nebbia case marked a significant 
change in the rule of decision applied to 
legislative controls over business.* Perhaps 
underlying that decision was a more funda- 
mental change in judicial philosophy per- 
mitting legislatures greater discretion in 
limiting civil rights for public purposes. 
Thus, in a recent labor case, Mr. Justice 
Black stated: “Under this constitutional 
doctrine the due process clause is no longer 
to be so broadly construed that the Con- 
gress and state legislatures are put in a 
strait jacket when they attempt to suppress 
business and industrial conditions which 
they regard as offensive to the public wel- 
fare.” Whatever the judicial rationaliza- 
tion may be, business may be regulated by 
Congress and state legislatures “so long as 
their laws do not run afoul of some specific 
federal constitutional prohibition,” or, in the 
case of state enactments, of “some valid 
federal law.” Persons adversely affected 
by such regulations must sustain a burden 
under the due process clause of demon- 
strating their arbitrary or discriminatory 
character or irrelevance to a permissible 
legislative policy. 


NLRB v. Stowe Spinning Company 


The futility of sustaining such a burden is 
illustrated by the 1949 decision of the Supreme 
Court in NLRB v. Stowe Spinning Com- 
pany.” In that case the private property 
to which an administrative command was 
directed was not even used in the business 
subject to administrative regulation. The 
constitutional question was the freedom of 
mill owners to rent, or refuse to rent, to 
persons of their own choice, space in a build- 
ing owned by them. The building had no 
connection with the mills, although it was 
located in the same community. It contained 
a post office, grocery store and a room 
suitable for meetings. The National Labor 
Relations Board ruled that, since the room 
was the only readily available meeting place 





10 Footnote 9, p. 100. 

11 291 U. S. 502 (1934). 

12 Footnote 11, p. 537. 

18 Footnote 11, p. 539. 

4 Important recent decisions of the Supreme 
Court reflecting this change in judicial philoso- 
phy are: West Coast Hotel Company v. Parrish, 
1 LABOR CASES { 17,021, 300 U. S. 379 (1937), 
which sustained state minimum wage legisla- 
tion; U. 8. v. Darby, footnote 6 above, which 
sustained federal minimum wage and hour legis- 
lation; Phelps Dodge Corporation v. NLRB, 4 
LABOR CASES {.51,120, 313 U. S. 177 (1941), 
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which sustained federal administrative controls 
over ‘‘unfair labor practices’’; Olsen v. Ne- 
braska, 313 U. S. 236 (1941), which sustained 
state price fixing; and Lincoln Federal Labor 
Union v. Northwestern Iron and Metal Com- 
pany, 16 LABOR CASES { 64,898, 335 U. S. 525 
(1949), which sustained state controls over labor 
practices of employers. 

1% Lincoln Federal Labor Union case, cited in 
footnote 14, p. 536. 

7316 LABOR CASES { 64,991, 336 U. S. 226 
(1949). 
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for unions in the community, the mill owners 
were guilty of an unfair labor practice in 
refusing to rent the room to a union repre- 
sentative seeking to organize the employees 
of the mill.” The miil owners contended 
that the order of the Board requiring them 
to rent the room to the union organizer 
was an invasion of “private property un- 
connected with the plant, for a private 
purpose, in the very teeth of the Fifth 
Amendment.” In rejecting this contention, 
the majority of the Court approved the 
Board’s ruling that the refusal “to permit 
use of the hall... under the circumstances, 
constituted unlawful disparity of treatment 
and discrimination against the union.” * 


The decision seems to involve a “disparity 
of treatment and discrimination against” 
businessmen by subjecting their privately 
held properties to enforced uses which would 
not be constitutional if applied to properties 
owned by others; and it was not unanimous. 
Mr. Justice Jackson declared that, assum- 
ing that the employers had direct control 
of the room (which he did not find to be 
the case), he “would have serious doubts 
whether denial of union use of the hall could 
be an unfair labor practice... .”™” And 
Mr. Justice Reed (with whom Chief Justice 
Vinson concurred) contended that “em- 
ployment in a business enterprise gives an 
employee no rights in the employer’s other 
property, disconnected from the enterprise. 
As to such property, the employer stands 
on the same footing as any other property 
owner The refusal of this owner to 
allow the hall’s use for union organization 
is not an unfair labor practice .... any 
more than a refusal by any other private 
owner would be.” And he concluded that 
the Board’s (and the Court’s) construction 
of the statute “raises serious problems under 
the Fifth Amendment.” But the majority 
of the Court saw otherwise. 


So far as businessmen are concerned, the 
due process clause no longer is merely in 
eclipse—it has fallen into the sea. And 
the nimbus may be settling upon other pro- 
visions of the bill of rights which in former 
years protected the right of men to engage 
freely in lawful business enterprises. 








So far as businessmen are con- 
cerned, the due process clause no 
longer is merely in eclipse—it has 
fallen into the sea. 





The Fifth Amendment of the Constitu- 
tion provides that no person shall be com- 
pelled in any criminal case to be a witness 
against himself, a principle that goes back 
to the time of John Wilkes, when Lord 
Camden established it as a basic limitation 
upon inquisitorial powers.” Gamblers, crooks 
and communists have successfully availed 
themselves of this right in recent times 
when called before congressional commit- 
tees.” But businessmen fare less well. In 
1944 a produce merchant was served with 
a subpoena duces tecum ad _ testificandum 
issued by the price administrator under the 
Emergency Price Control Act. The sub- 
poena directed him to appear before desig- 
nated enforcement attorneys of the Office 
of Price Administration and to produce “all 
duplicate sales invoices, sales books, ledgers, 
inventory records, contracts and records re- 
lating to the sale of all commodities from 
September 1, 1944, to September 28, 1944.” * 
The subpoena was issued under authority of 
a price regulation which required business- 
men to keep records of their transactions, 
such as they had customarily kept.“ In 
compliance with the subpoena, petitioner 
appeared, and, after claiming immunity 
under the applicable compulsory testimony 
clause,” furnished the records requested. 
Subsequently, on the basis of this informa- 
tion, and in spite of his claim of immunity, 
he was tried and convicted of having made 
tie-in sales in violation of the Price Control 
Act. In Shapiro v. U. S.,% decided in 1948, 
his conviction was affirmed by a five to four 
decision of the Supreme Court. In the 
majority opinion Chief Justice Vinson held 
that the immunity clause applied only to 
records protected by the constitutional privi- 
lege, and that the privilege did not apply to 
these records because businessmen were re- 
quired to keep them by administrative regu- 
lation and this requirement made them 
“public records.” As to this, Mr. Justice 





The mill owners did not forbid union solici- 
tation of employees upon the mill properties. 
Cf. Republic Aviation Corporation v. NLRB, 9 
LABOR CASES { 51,199, 324 U. S. 793 (1945). 

18 Footnote 16 above, p. 229. 

19 Footnote 16 above, p. 235. 

2° Footnote 16 above, pp. 241, 244. 

1 Entick v. Carrington, 19 How. St. Tr. 1029, 
95 Eng. Rep. 807 (1765). 
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2 Blau v. U. 8., 340 U. S. 159 (1950). 

23 Shapiro v. U. 8., 335 U. S. 1, 4 (1948). 

*% OPA Maximum Price Regulation No. 426, 
Sec. 14, 8 Fed. Reg. 9548 (1943). 

* The Compulsory Testimony Act of 1893 
was incorporated into the Emergency Price Con- 
trol Act, 50 USCA, Appendix, Sec. 922 (g) 
(1944). 

7% 335 U. S. 1 (1948). 
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Like the sheep, the businessman is 
both shorn of his liberty and cast 
out upon the meadow—nor is shep- 
herd at hand to guide him. 





Frankfurter, dissenting, said: “But the 
notion that whenever Congress requires an 
individual to keep in a particular form his 
own books dealing with his own affairs, his 
records cease to be his when he is accused 
of crime is indeed startling.” And Mr. 
Justice Jackson added, “Of course it strips 
of protection only businessmen and their 
records; but we canont too often remind 
ourselves of the tendency of such a principle 
once approved, to expand itself in practice 
‘to the limit of its logic’.” * 

It would be improper to infer that the 
single decision of the Supreme Court in the 
Shapiro case points to a judicial reluctance 
to enforce all specific civil rights provisions 
where businessmen are involved. In labor 
cases the Court has been at pains to recog- 
nize that freedom of speech cannot be ig- 
nored in construing labor legislation. And 
it may be, as Mr. Justice Jackson warns, 
that the principle of the Shapiro case will 
someday be applied to others than business- 
men. But the significant point is that this 
departure from established constitutional 
doctrine has begun with the businessman. 
The need of government agencies to investi- 
gate businesses subject to regulation, and 
the necessity of government enforcement 
officers to convict businessmen who violate 
such regulations, has been elevated to a 
paramountcy over a constitutional right of 
great tradition. 

If all that had happened to the business- 
man in our time was a gradual withdrawal 
of constitutional safeguards against over- 
reaching executive and administrative con- 
trols, he yet could find a defineable area 
within which to carry on his restricted 
business activities. But he is worse done. 
The boundaries of this area have been 
obliterated by inconsistent executive deter- 
minations and wavering judicial pronounce- 
ments. Like the sheep, the businessman is 
both shorn of his liberty and cast out upon 
the meadow—nor is shepherd at hand to 
guide him. 

The businessman has complained loudly 
and for long that the enforcement against 





him of the antitrust laws violates the ancient 
maxim, nullum crimen, nulla poena sine lege. 
But while others have convinced the Court 
that “no one may be required at peril of 
life, liberty or property to speculate as to 
the meaning of penal statutes,” ™ the busi- 
nessman has never been able to contend 
successfully that the Sherman Act is specu- 
lative, or so vague and indefinite as to be 
unenforceable as a criminal law.” The 
Sherman Act has remained, and is today, 
the basic statement of national policy against 
the acquisition and vesting of monopoly 
power in industry. No one seriously chal- 
lenges the rightness of the view that free 
enterprise must be competitive enterprise, 
and that combinations to restrain competi- 
tion strike at the root of our econcmic sys- 
tem. Willful attempts to gain monopoly 
power in any industry in any section of the 
country should never be permitted to suc- 
ceed. The Sherman Act is reasonably clear 
about that. But in the case of forbidden 
restraints upon trade, the act is, neces- 
sarily perhaps, indefinite. In recent years 
the Attorney General has compounded this 
indefiniteness by a vascillating and incon- 
sistent enforcement program. 


During the last war, United States Steel 
erected a steel ingot plant for the govern- 
ment at Geneva, Utah, at a cost of nearly 
$200,000,000. The plant had an annual ca- 
pacity of more than 1,200,000 tons of ingots. 
After the war the government wished to 
dispose of the plant, and the Surplus Prop- 
erty Administrator advised the president of 
U. S. Steel that a bid by that corporation 
would be welcome. U. S. Steel submitted a 
bid for $47,500,000 which was accepted subject 
to an opinion by the Attorney General as to 
whether the acquisition would violate the 
antitrust laws. Although U. S. Steel esti- 
mated that the addition of the Geneva plant 
would increase its ingot capacity to 51 per 
cent of that of the Pacific Coast area, the 
Attorney General estimated the increased 
capacity at only 39 per cent and ruled that 
this increase would not place the corpora- 
tion in violation of the antitrust laws. The 
sale was duly approved. 


Eight months after the Geneva plant was 
sold to U. S. Steel by the government, the 
Attorney General filed a complaint against 
the corporation charging it with a Sherman 
Act violation in agreeing to purchase, for 
$8,250,000, Consolidated Steel Corporation, 





2 Footnote 26, p. 54. The constitutional privi- 
lege has always applied to private books and 
papers. Boyd v. U. 8., 116 U. S. 616 (1886). 

2% Footnote 26, p. 70. 
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* Lanzetta v. New Jersey, 306 U. S. 451, 453 
(1939); and see Jordan v. De George, 341 U. S. 
223 (1951). 

*” Nash v. U. 8., 229 U. S. 373 (1931). 


August, 1952 ¢ Labor Law Journal 


tn icant 




















a west coast steel fabricator, as an outlet 
for plates and shapes produced at Geneva.” 
The Attorney General contended not only 
that the acquisition would eliminate sub- 
stantial competition between U. S. Steel 
and Consolidated but also that the agree- 
ment to acquire Consolidated was an attempt 
by U. S. Steel to monopolize a part of inter- 
state commerce. This was in spite of the 
fact that the Attorney General had himself 
approved the far more significant purchase 
of the Geneva plant only a few months be- 
fore. U. S. Steel escaped the brand of 
monopolist in that case by one vote in the 
Supreme Court. 


In dissenting, Mr. Justice Douglas said: 
“This is the most important antitrust case 
which has been before the Court in years. 
It is important because it reveals the way 
of growth of monopoly power—the precise 
phenomenon at which the Sherman Act is 
aimed. Here we have the pattern of the 
evolution of the great trusts. Little, inde- 
pendent units are gobbled up by bigger 
ones. . . . Power that controls the. economy 
should be in the hands of elected repre- 
sentatives of the people, not in the hands of 
an industrial oligarchy. Industrial power 
should be decentralized. It should be scat- 
tered into many hands so that the fortunes 
of the people will not be dependent on the 
whim or caprice, the political prejudices, 
the emotional stability of a few self-ap- 
pointed men.” ® 


The facts of the case show that the 
fortunes of businessmen depend to an alarm- 
ing extent upon “the political prejudicies” 
of appointees charged with the enforcement 
of the Sherman Act. American businessmen 
are haunted by the spectre of Senator Sher- 
man. The act which bears his name is a 
potential pitfall to every aggressive business 
leader. But neither spectre nor pitfall is as 
disturbing to the economy as inconsistent 
law enforcement. For the government on 
one day to sell a $200,000,000 ingot plant to 
a company which thereby gains clear domi- 
nance of basic steel production in an im- 
portant area of the country, and on the 
next day to prosecute that company for 
buying a relatively small fabricating plant 
to utilize the output of the ingot plant, is 
to make law enforcement indeed a matter of 
“whim and caprice.” 


Under the Robinson-Patman Act it is 
unlawful for a businessman to discriminate 
in the price of commodities sold in inter- 
state commerce, where the effect thereof 
may be substantially to lessen competition. 
This qualifying phrase appears elsewhere in 
the Clayton Act. Over the years the Su- 
preme Court has interpreted it in terms of 
probability. Thus in Standard Fashion Com- 
pany v. Magrane-Houston Company,™ the 
Court in construing Section 3 of the 
Clayton Act said: “But we do not think 
that the purpose in using the word ‘may’ 
was to prohibit the mere possibility of the 
consequences described. It was intended to 
prevent such agreements as would under 
the circumstances disclosed probably lessen 
competition, or create an actual tendency to 
monopoly.” And the Court placed the same 
construction on the phrase as it appears in 
Section 7 of the Clayton Act.* When the 
Robinson-Patman Act came before the Court 
in the Corn Products Refining Company 
case,” the phrase was constructed in terms 
of probability, although subsequently, in a 
different context, the writer of the opinion 
spoke of the “possibility” of injury. Yet in 
the Morton Salt case,” decided in 1948, the 
Supreme Court departed from this estab- 
lished interpretation and declared that under 
the Robinson-Patman Act there need be 
proved only a reasonable possibility of lessen- 
ing competition. The Court thus informed 
the businessman that he may not charge 
different prices for goods sold in interstate 
commerce if such sales have “a reasonable 
possibility” of lessening competition. But 
who is to tell the businessman what “rea- 
sonable possibility” means, as a standard 
for his guidance? In effect, the Court has 
left it to the Federal Trade Commission 
alone to decide when the businessman’s 
nonuniform pricing plan is unlawful. As 
Mr. Justice Jackson said in his dissenting 
opinion: “The law of this case, in a nutshell, 
is that no quantity discount is valid if the 
Commission chooses to say it is not.” And 
he added that the rule “means that judicial 
review is a word of promise to the ear to 
be broken to the hope.” 


For many years the highly competitive 
retail gasoline business of the West was 
handled through “agents” of the oil com- 
panies. Some companies, notably Standard 
Oil of California, also owned outright many 





31 U, 8. v. Columbia Steel Company, 334 U. S. 
495 (1948). 
. ® Footnote 31, p. 534. 

33 258 U. S. 346, 356 (1922). 

% International Shoe Company v. FTC, 280 
U. S. 291, 298 (1930). 
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% Corn Products Refining Company v. FTC, 
324 U. S. 726 (1945). , 

% FTC v. Morton Salt Company, 334 U. S. 37 
(1948). : 

* Footnote 36, p. 58. Cf. SEC v. Chenery Cor- 
poration, 332 U. S. 194 (1947). 
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service stations. The agency plan permitted 
the companies to identify stations as han- 
dling their products and as meeting the high 
requirements of service which they sought 
to provide the motoring public. Several 
years ago, however, Standard and other oil 
companies discontinued their agency con- 
tracts and sought to permit independent 
station operators to handle their products 
under exclusive dealing arrangements. Such 
exclusive dealing arrangements violated Sec- 
tion 3 of the Clayton Act if the effect there- 
of was substantially to lessen competition. 
Since all major competitors of Standard Oil 
used the same system to market oil prod- 
ucts, it was hardly to be considered by Stand- 
ard that its exclusive dealing plan had the 
proscribed effect upon commerce. Further- 
more, the system served the public interest, 
the only practical alternatives being com- 
pany-owned stations, or agency contracts. 
Yet the Federal Trade Commission issued 
its complaint against Standard of California 
under Section 3 of the Clayton Act, and in 
Standard Oil Company v. U. S..® decided in 
1949, the Supreme Court affirmed the com- 
mission’s order requiring Standard to ter- 
minate its exclusive dealing arrangements. 
This decision was reached despite intensive 
competition among the oil companies which 
sold gasoline products to the public through 
company-owned stations, agencies or inde- 
pendent dealers. 


In earlier decisions, the Court had devel- 
oped the rule that an exclusive dealing ar- 
rangement had the proscribed effect upon 
competition when it was shown that the 
seller occupied a dominant position in the 
market,” and, by inference at least, that in 
the absence of market domination the ar- 
rangement would not violate the law.” A 
similar rule had been applied in cases in- 
volving tying agreements.“ It was clear 
that Standard Oil did not hold a dominant 
position in the market, and the complaint 
did not charge conspiratorial action by 
Standard with other oil companies. Indeed, 
as Mr. Justice Frankfurter, who wrote the 
majority opinion, conceded, “Standard’s 
share of the retail market for gasoline, even 





including sales through company-owned 
stations, is hardly large enough to conclude 
as a matter of law that it occupies a domi- 
nant position, nor did the trial court so 
find.” “” Yet the majority of the Court heid 
that Standard was in violation of the act 
because the proper test of “substantial les- 
sening of competition” is not the effect of 
the arrangement upon the competitive situa- 
tion but whether a substantial amount of 
interstate commerce is involved! To this 
Mr. Justice Jackson (with whom the Chief 
Justice and Mr. Justice Burton joined) said 
by way of dissent: “If the courts are to 
apply the lash of the anti-trust laws to the 
backs of businessmen to make them com- 
pete, we cannot in fairness also apply the 
lash whenever they hit upon a successful 
method of competing. That, insofar as I am 
permitted by the record to learn the facts, 
appears to be, the case before us. I would 
reverse.” * 

The attempt to apply legal controls over 
economic forces is, at best, a difficut task 
and, at worst, virtually an impossible one. 
Mr. Justice Jackson has commented as fol- 
lows on the inadequacy of the judicial proc- 
ess to deal effectively with broad economic 
questions: “I regard it as unfortunate that 
the Clayton Act submits such economic 
issues to judicial determination. It not only 
leaves the law vague as a warning or guide, 
and determined only after the event, but 
the judicial process is not well adapted to 
exploration of such industry-wide, and even 
nation-wide, questions.” “ Since such con- 
trols usually must be stated in general 
terms, a proper regard for the liberty of 
action which underlies free enterprise should 
lead judges to construe statutes with a keen 
consideration for the private rights affected, 
particularly in those cases where important 
public interests justify extensive legislative 
controls. And as the courts are less inclined 
than formerly to strike down legislation as 
contrary to substantive “due process of 
law,” they should be all the more insistent 
that legislation clearly demand the restraints 
which administrators and prosecutors claim 
for it.* 





88 337 U. S. 293 (1949). 

% Fashion Originators’ Guild v. FTC, 312 
U. S. 457 (1941); Standard Fashion Company v. 
Magrane-Houston Company, 258 U. S. 346 (1922). 

” Pick Manufacturing Company v. General 
Motors Corporation, 299 U. S. 3 (1936); FTC v. 
Sinclair Company, 261 U. S. 463 (1923). 

41 International Business Machines Corpora- 
tion v. U. 8., 298 U. S. 131 (1936); United Shoe 
Machinery Corporation v. U. 8., 258 U. S. 451 
(1922). Cf. International Salt Company v. U. 8., 
332 U. S. 392 (1947). 
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4 OPA Maximum Price Regulation No. 426, 
Sec. 14, 8 Fed. Reg. 9548 (1943). 

4 Footnote 42, p. 324. 

* Footnote 42, p. 322. 

* There is a sharp division within the Su- 
preme Court itself on this point. Mr. Justice 
Douglas represents the extreme view of judicial 
interpretation to serve desired social ends, 
while Mr. Justice Jackson seems more con- 
cerned with protection of private rights. For 
an interesting comparison of their philosophies, 
see their respective dissenting opinions in Stand- 
ard Oil Company v. U. 8., 337 U. S. 293 (1949). 
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It is generally held by state courts that 
parties to a construction contract are legally 
bound by a clause making the decision of 
an architect or engineer final in disputes 
arising under the contract.“ But important 
exceptions are recognized, such as where 
the decision is a fraud upon the contractor “ 
or upon the owner,“ where a mistake made 
is so palpable as to imply bad faith,” or 
where a mistake has been made in good 
faith but shows failure to exercise real 
judgment.” The parties are free to enter 
into such contracts, or to refuse, and they 
may not complain of the agreement to refer 
disputes to the final decision of a person 
who may be in the employ of either of them. 
3ut “to prevent fraud, injustice, and oppres- 
sion, the courts have universally held where 
such a contract was involved, that it is com- 
petent for either party to allege and prove, 
for the purpose of avoiding the certificate, 
that the architect did not exercise in honest 
judgment, or that he acted arbitrarily, capri- 
ciously, and in bad faith.” ™ 

3usinessmen who contract with the fed- 
eral government may be required to execute 
a standard form contract containing “Article 
15” which provides that all disputes con- 
cerning questions of fact shall be decided 
by the contracting officer subject to appeal 
to the head of the department concerned 
“whose decision shall be final and conclu- 
sive upon the parties thereto.”” In U. S. 
v. Moorman,® decided in 1950, the Supreme 
Court of the United States held Article 15 
legally binding. In doing so it referred to 
an earlier decision in which findings of such 
contractually designated agents, even when 
employed by one of the parties were held 
“conclusive, unless impeached on the ground 
of fraud, or such mistake as necessarily implied 
bad faith.” ™ The decision was not inconsist- 
ent with the rule prevailing in other courts. 


U. S. v. Wunderlich 


But on November 26, 1951, the Supreme 
Court, in U. S. v. Wunderlich,® departed both 
from the Moorman case and the general 
rule by holding that the decision of the 
department head under Article 15 could 
not be challenged in court unless founded on 
fraud, alleged and proved, meaning 
scious wrongdoing, an intention to cheat or 
be dishonest.” ® Under this restricted mean- 
ing of fraud, a businessman signing a stand- 
ard form contract containing Article 15 is 
virtually at the mercy of the contracting 
officer and the head of his department. The 


“con- 


businessman may not obtain relief in the 
courts from the decision of a department 
head, however arbitrary or capricious or 
palpably erroneous it may be, unless he can 
prove the intention to cheat or to be dis- 
honest. The Court suggested that if the 
standard of fraud thus adopted by it was 
too limited, it was “a matter for Congress.” 

In dissenting, Mr. Justice Douglas, with 
whom Mr. Justice Reed concurred, declared 
that the rule announced has wide application 
and devastating effect. “It makes a tyrant 
out of every contracting officer. He is 
granted the power of a tyrant even though 
he is stubborn, perverse or captious. He is 
allowed the power of a tyrant though he is 
incompetent or negligent. He has the power 
of life and death over a private business 
even though his decision is grossly er- 
roneous.” ™ Justice Douglas concluded that 
the Court should allow the Court of Claims 
“to reverse an official whose conduct is 


37 


plainly out of bounds whether he is fraudu- 
lent, preverse, captious, incompetent, or just 
palpably wrong. The rule we announce 
makes government oppressive.” 





# See note, 54 A. L. R. 1255 (1928). Indiana 
does not follow the general rule but holds that 
the parties may not by agreement in advance 
deprive the courts of jurisdiction. McCoy uv. 
Able, 131 Ind. 417, 30 N. E. 528 (1892). 

4 Ferguson v. Christensen, 59 Colo. 42, 147 
Pac. 352 (1915). 

“48 Frohlich v. Klein, 160 Mich. 142, 125 N. W. 
14 (1910); Gonder v. Berlin Branch Railroad, 
171 Pa. 492, 33 Atl. 61 (1895). 

# Rialto Construction Company v. Reed, 17 
Cal. App. 29, 118 Pac. 473 (1911). 

5° Burke v. New York, 7 App. Div. 128, 40 
N. Y. Supp. 81 (1896): Anderson v. Imhoff, 34 
Neb. 335, 51 N. W. 854 (1892); Palmer v. Clark, 
106 Mass. 373 (1871). 

51 Footnote 47, p. 354. 

5 ‘‘Article 15. Disputes. Except as otherwise 
specifically provided in this contract, all dis- 
putes concerning questions of fact arising under 
this contract shali be decided by the contract- 
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ing officer subject to written appeal by the 
contractor within 30 days to the head of the 
department concerned or his duly authorized 
representative, whose decision shall be final and 
conclusive upon the parties thereto. In the 
meantime, the contractor shall diligently pro- 


. ceed with the work as directed.’’ 


53 338 U. S. 457 (1950). 

% Martinsburg and Potomac Railroad vv. 
March, 114 U. S. 549, 555 (1885). 

55 324 U. S. 98 (1951). 

% Footnote 55, p. 155. Mr. Justice Minton 
observed that the respondents were not com- 
pelled to make the contract. But it should be 
noted that refusal of contracts to accept govern- 
ment contracts necessary for defense may re- 
sult in criminal prosecution with a _ possible 
penalty of three years imprisonment and a fine 
up to $50,000. See 62 Stat. 625 (1948), 50 USC, 
Appendix, Sec. 468 (f) (1951 Supp.). 

5* Footnote 55, p. 156. 
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Mr. Justice Jackson likewise dissented, 
contending that the Court “should adhere 
to the rule that where the decision of the 
contracting officer or department head shows 
‘such gross mistake as necessarily to imply 
bad faith’ there is a judicial remedy even if 
it has its origin in overzeal for the depart- 
ment, negligence of the deciding official, 
misrepresentations—however innocent—by 
subordinates, prejudice against the contrac- 
tor, or other cases that fall short of actual 
corruption.” ® And he concluded that “one 
should be allowed to have a judicial hear- 
ing before his business can be destroyed by 
administrative action, although the Court 
again thinks otherwise.” ® 


If the few recent decisions discussed above 
are only aberrations from the judicial norm 
they may prove of little significance in the 
future. But if they are to give rise to prin- 
ciples which gain general judicial acceptance 
they constitute an incipient danger to eco- 
nomic freedom in America. For the principles 
implicit in them are these: (1) Congress has 
almost unlimited power to regulate business 
for what it conceives to be the national 
welfare, (2) neither federal nor state regu- 
lation of business is subject to effective gen- 
eral constitutional limitations, (3) even 
specific constitutional limitations in some 
cases may not be available as restraints 
upon federal and state regulation of busi- 
ness, and (4) businessmen may be subjected 
to inconsistent and erratic treatment under 
statutes broadly construed to allow maxi- 
mum discretion to administrative officers 
and agencies. 


The most striking characteristic of con- 
temporary judicial thinking, as reflected in 
recent decisions of our highest tribunal, is 
that, while exerting the maximum effort to 
protect the civil rights of persons whose 
liberty is threatened by legal action, the 
Court seems to be making only the mini- 
mum attempt to protect the economic rights 
of persons whose freedom is endangered 
by administrative action. Certainly it is 
important that no man be deprived of his 
liberty without procedural due process of 
law. But it is likewise of importance that 
economic freedom be accorded comparable 
protection. It is not a question of whether 
the right to private property and to com- 
pete in private enterprise is more essential 
to democracy than the right to be taken 
before a magistrate promptly after arrest— 





although it may be opined that totalitarian- 
ism is more likely to arise in a society in 
which the economy is closely directed by 
national authorities than in a society where 
on occasion arrestees are held for more than 
one day in police custody. The point simply 
is this. Historically, the courts have stood 
fast to prevent legislative and executive 
usurpation of economic rights. Undoubtedly 
in the past they erred frequently and griev- 
ously in favor of such rights over controls 
vital to the general welfare. But today is 
no time for abnegation of this function. 
Economic domination by other governments 
has led to totalitarianism in other lands. 
Faithful protection of economic rights by 
our courts can help to prevent any such 
disaster in our country. For “every cause- 
less restraint of the will of the subject is a 
degree of tyranny.” ® 


No plea is made here for a return to the 
freedom-of-contract philosophy of the Nine- 
teenth Century, but only for a more con- 
Scientious recognition of economic rights 
in the judicial process of interpreting and 
appraising legislative enactments and ad- 
istrative actions. Unless we are to forsake 
Locke entirely and to throw our arms com- 
pletely about Rousseau, our courts must not 
depart from their traditional role of protect- 
ing minorities from legislative enactments 
“in the general welfare” which strike at the 
basis of economic freedoms. As Dean Pound 
has most recently observed: “The bigness 
of things today and the rise of the service 
state call for a large growth of administra- 
tion. But a dominant administration, not 
checked by law applied by an independent 
judiciary, means a mere preachment bill of 
rights, a hierarchy of superman administra- 
tive officials who ex officio know what is 
good for us better than we know ourselves, 
and ultimately a super-superman to give 
direction to and maintain order and eliminate 
friction in the hierarchy.” Totalitarianism 
can be reached by majority misuse of gov- 
ernmental powers as well as by minority 
seizure of such powers. Fundamental law, 
faithfully applied by the judiciary, is the 
best assurance that an overreaching majority 
will not lead the nation into a socialistic 
regime, which may in turn result in a mod- 
ern form of absolutism. 


The American businessman, with his 
eagerness for power and profits, and his 
(Continued on page 566) 





8 Footnote 55, p. 157. 

%® Mr. Justice Jackson was referring to his 
dissent in Ewing v. Mytinger, 339 U. S. 594, 
604 (1949). 
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Security for the Professions 


By NATHANIEL L. GOLDSTEIN 





THE AUTHOR DISCUSSES A PLAN INTEGRATING MORE EQUITA- 
BLE TAX TREATMENT WITH A METHOD WHEREBY PROFESSIONAL 
MEN TOO MAY ACHIEVE A MEASURE OF SOCIAL SECURITY 





rMHOSE WHOSE LIVELIHOODS are 

gained from personal practice of the 
professions have been called “the forgotten 
men of taxes.”* The phrase is a just one 
save that it does not reveal the whole depth 
of the problem. Not only do professional 
men bear the brunt of the inherent inequali- 
ties in our tax system with respect to earned 
income but they in particular are at a dis- 
advantage in providing security for themselves 
and their dependents when the productive 
years are over or when they reach the age 
at which others have been able to accumu- 
late savings or retirement rights and benefits. 


The factors responsible for the basic tax 
inequity in the case of the professional prac- 
titioner have been frequently considered 
heretofore and many palliatives have been 
proposed. In the article whence came the 
characterization of professionals as “the 
forgotten men of taxes,” it was pointed out 
that they are not allowed the choice of 
incorporation as are businessmen generally. 
It was shown how, by operating under the 
corporate form, the total of corporate and 
individual income taxes can be materially 
reduced below the straight individual tax 
on the same net income. But, said Mr. 
Wolder, “consider the lawyer, the doctor, 
the dentist and the accountant,” not allowed 
by state law to incorporate. Their income 
is entirely earned income and cannot be split 
between a corporation and themselves as 


individuals. Jt is all taxable at the high 
individual rates. His solution was to pro- 
pose legislation whereby such professional 
men might elect to have their earnings taxed 
on the same basis as “if the business of said 
person were a corporation.” 

The basic inequity is, however, more per- 
vading than lack of opportunity to incor- 
porate. Mr. Harry Silverson has given a 
thorough analysis of what he calls “the 
deeply ingrained nature of the discrimina- 
tion affecting earned income” in advocating 
a plan offering one of the most practical 
and talked-of approaches yet suggested to 
the situation and now generally known as 
the Silverson Plan.* While it is generally 
agreed that the taxing should be basically 
founded on “ability to pay,” its present op- 
eration demonstrably bears more heavily on 
those whose income is directly earned from 
the rendition of their own services. 


The chief factor in this unequal situation 
is the annual accounting system, whereby 
the measurement of taxable income is by 
reference to “arbitrary twelve-month cub- 
icles.” * As Silverson points out, if full sway 
were given to the ideal of “ability to pay,” 
it would require a lifetime accounting or at 
least some sort of adjustment to reflect a 
moving average. More recently, the adverse 
effect of computing income by yearly periods, 
unrelated to other years, upon those who 
receive irregular income has resulted in a 





1 Wolder, ‘“‘The Forgotten Men of Taxes,’’ 24 
TaxEs—The Tax Magazine 970 (October, 1946). 
2 Footnote 1. 
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* Silverson, ‘‘Earned Income and Ability to 
Pay,’’ 3 Tax Law Review 299 (February-March, 
1948). 

* Footnote 3, p. 301. 
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proposal that a progressive average system 
be adopted.® The effect of annual account- 
ing is to permit deduction of expenses 
attributable only to the final year against 
the compensation for long years of work 
when it is received within one taxable year, 
and compensation representing years of 
work is often bunched in a single year, being 
thus subjected to high surtax rates. The 
result is that persons with fluctuating in- 
come “pay substantially more federal income 
tax than those who receive an equal aggre- 
gate income ratably during the same period.” * 
While Internal Revenue Code Section 107 
(a) offers some relief where at least 80 per 
cent of the total compensation for personal 
services performed over 36 months or more 
is received or accrued in one taxable year 
by limiting the tax to the aggregate of the 
taxes had it been ratably included in gross 
income over the preceding part of the 
period, this is, as Mr. Bravman calls it, only 
a piecemeal attack upon the general problem.’ 


But the difficulty is not confined to occa- 
sional heavier impact of surtaxes arising 
from the circumstances of particular re- 
tainers. It is a basic inequity characteristic 
of the whole earning period of the profes- 
sional man. Silverson gives a comparison of 
the taxes imposed upon the same lifetime 
net income over the same period in the 
cases of an attorney and his friend whose 
income is from a trust fund of which he is 
the beneficiary. There is a heavy differential 
in favor of the latter, whose income is evenly 
distributed over the years from the time he 
was 21. The attorney, on the other hand, 
has little or no income until he is 25. His 
income is small until he is 30, increases 
until it reaches a peak between 40 and 55, 





Greystone Studio, N. Y. 


and then decreases in his later years.* This 
course of earnings is characteristic of the 
learned professionals generally. Because 
there is a necessary period of schooling 
and preparation, of low earnings while a 
practice is established, a concentration of 
peak earnings and a tapering-off, the appli- 
cation of high surtax rates to annual ac- 
counting periods is “productive of results 
which are arbitrary and foreign to any 


»”9 


reasonable measure of ‘ability to pay’. 

The significant fact is that those who have 
concerned themselves with the problem of 
discrimination against the earned income 
taxpayer and have sought measures to meet 
it have uniformly selected the professional 
man as the primary example of the inequity. 
It is he who illustrates their most telling 
comparisons. Only the prefessions are char- 
acterized by the long period of study and 
preparation involving heavy expense before 
even the privilege of seeking a livelihood 
therein is gained. Since advertising is gen- 
erally prohibited and success comes only 
with the establishment of a personal reputa- 
tion, there is necessarily a period when earn- 
ings will be low. Even in the case of the 
most successful practitioners, peak earnings 
will not come until comparatively late in 
their careers and will be concentrated in a 
comparatively short period. As age comes 
on, activity will normally slacken and in- 
come likewise. The very nature of a 
professional man’s services as involving 
personal trust and confidence means that 
it is not possible to derive income apart 
from continued practice. 

The professional practitioner is not able 
to capitalize his considerable investment in 
his education or his stock of experience and 





5 Bravman, ‘‘Equalization of Tax on All In- 
dividuals with the Same Aggregate Income over 
Same Number of Years,’’ 50 Columbia Law 
Review 1 (January, 1950). 
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skill. He may not take deductions for de- 
preciation and obsolescence. His income is 
all earned and subject to the crushing weight 
of high surtaxes in the short period when 
his long years of effort come to fruition. 
The result is wholly disproportionate to the 
tax resulting from a levelled receipt of the 
same income over the same years or to any 
fairly conceived criterion of “ability to pay.” 


The real tragedy lies not in the merely 
moral inequity of the heavier taxation to 
which professional practitioners are inevit- 
ably subjected. It is in the impossibility 
of providing for security at a time when 
other men are able to retire with some 
assurance of maintaining their living stand- 
ards. Again, to quote Silverson, the impact 
of high surtaxes during peak productive 
years makes it “well-nigh impossible for the 
average professional or other taxpayer de- 
riving income from personal services to 
indulge in the luxury of retiring.” ” 


The Silverson Plan proposes a method of 
projecting some portion of earned income to 
a later period and thus permitting it to be 
averaged out so as not to bear so unequal 
a tax burden. This is to be done by per- 
mitting “every taxpayer to form what 
amounts to his own individual pension or 
security fund.”™” He is to be permitted to 
take a percentage of his earned net income 
up to a maximum of 15 per cent or $10,000 
in any one year, whichever is less, and invest 
it in special, low interest-bearing nonassign- 
able United States Government bonds. The 
amount would be excluded from gross in- 
come in the year so invested. Upon redemp- 
tion of the bonds in a later year, the proceeds 
would then be included as taxable income. 
The bonds would be redeemable at any time 
and would mature no later than ten years 
the taxpayer’s death. Mr. Silverson 
himself refers to the disagreement of the 
taxation committee of the Bar Association 
of the City of New York with the redemp- 
tion provisions and its proposal that the 
bonds be not redeemable until the taxpayer 
has attained age 60 or until the expiration 
of ten years, whichever is earlier. Silverson 
does not regard the investment in govern- 
ment bonds as essential to accomplish his 
purpose but as an administrative necessity 
to insure the payment of the deferred tax. 
While aware of the use of the bonds for 
providing personal pension funds, he calls 
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The author's plan would be limited 
to those personally practicing pro- 
fessions not open to corporations. 





the savings feature an “administrative means,” 
not the “substantive end.” ” 


It will be seen that the Silverson Plan 
would be open to all earned-income tax- 
payers, including salary and wage earners 
and business proprietors. The proposal 
about to be made, conceding its inspiration 
to the Silverson Plan, would limit it to those 
personally practicing professions not open 
to corporations, and modify it so as to 
emphasize its use as a means of securing 
the future. The tax inequities which have 
been discussed relate solely to the treatment 
of earned income, but more particularly they 
inhere in and are peculiar to income, typified 
by professional earnings, which rise sharply 
to a peak over the course of the years and 
then fall off. In the case of those earnings 
which follow a more level course over the 
years, there is little inequity to correct, as 
Silverson himself points out, in discussing 
the deficiencies of the now repealed earned- 
income credit.” 


In the case of the great majority of salary 
and wage earners, there may be a gradual 
rise in income during their productive life, 
but it will not be characterized by any such 
sharp rise and fall as to bring the surtax 
rates into play with grossly inequitable re- 
sults. Earning power begins earlier and 
remains more nearly level. Beyond this, 
however, wage earners have the benefit of 
social security payments, when they reach 
retirement age, based upon earnings. Pub- 
lic employees not within social security 
coverage are generally’ the beneficiaries of 
pension plans, including contributions by 
the employer and furnishing substantially 
adequate retirement allowances. Private 
employees are also to an increasing degree 
receiving the benefit of annuities furnished 
by their employers or pension trusts en- 
couraged by the Internal Revenue Code. 
The number of plans submitted to the Bu- 
reau of Internal Revenue for ruling as to 
their qualification under Section 165 (a) 
greatly increased after the beginning of the 
last war and is constantly growing.“ The 
statute gives valuable incentives to the estab- 





10 Footnote 3, p. 307. 
11 Footnote 3, p. 315. 
12 Footnote 3, p. 318. 
#3 Footnote 3, p. 312. 
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lishment of qualified employee pension plans, 
and by permitting compensation for em- 
ployees to be set aside without being then 
subject to income tax, higher surtaxes are 
escaped. When it is taxed after retirement, 
an averaging has been achieved not yet 
matched elsewhere in the tax law.” 


Salaried employees are in a position to 
receive substantial pension benefits under 
favorable tax law provisions. Through the 
more enlightened self-interest of employers 
generally and the efforts of employee organ- 
izations, these benefits, added to existing 
social security payments, are certain to be- 
.come more widespread. The tax advantages 
of those who can operate under corporate 
form or whose businesses involve the use 
of capital have been fully treated by the 
writers who have concerned themselves 
with the earned-income discrimination. Even 
the proprietor of the nonprofessional per- 
sonal service business is less likely to be 
in a position where he is subject to the 
effect of surtaxes upon a sharply curving 
graph of earnings and is better able to 
capitalize upon his business in order to 
secure his retirement. It is the professional 
practitioner alone who is truly forgotten by 
the tax laws and who stands in a position 
completely exposed to the destructive effect 
of high—and to be yet higher—surtaxes 
upon his ability to secure his old age. 


Basic Features of Plan 


The proposal, therefore, is that the law 
particularly permit those who earn their 
income by personal practice of the profes- 
sions to project a limited portion of their 
earnings to the future so that they may 
escape the full impact of the surtax on peak 
earnings and enable them thus to establish 
a secured fund for retirement. This would 
be accomplished by an extremely simple 
and easily administered plan requiring in- 
vestment in special government bonds and 
deferring the tax upon the amount thus 
invested until redemption of the bonds. The 
basic features of such a plan would be these: 


(1) Allow the taxpayer to exclude from 
gross income in any taxable year prior to 
attaining age 65 an amount invested in 
special United States Government bonds. 


(2) Limit the amount which may be so 
invested in any one year to $10,000 or 15 
per cent of earned net income in the prac- 
tice of his profession, whichever is less. 





(3) Provide that the bonds shall be non- 
negotiable, nonassignable and shall not bear 
interest. 


(4) Permit the bonds to be redeemed 
only upon attainment of age 65 and at any 
time during the life of the taxpayer there- 
after or at death. 


(5) In the event of death, either before 
or after age 65, permit the bonds to be 
redeemed by the estate within a period 
limited to five years. 


(6) Require inclusion of the proceeds of 
the bonds in the gross income of the tax- 
payer or of his estate, as the case may be 
when redeemed, and exclude such bonds 
unredeemed at death from the estate tax. 


Such a plan would seem to present few 
administrative difficulties and would insure 
collection of the tax upon the deferred in- 
come. It would permit the professional 
earned-income taxpayer to avoid the unfairly 
onerous effect of high surtaxes upon him 
by a method which will automatically aver- 
age out his income within limitations, effec- 
tuating the primary purpose of enabling 
professional men to achieve the measure of 
security now denied or the impact of such 
surtaxes. Administrative cost should be 
small, and no interest burden will be placed 
upon the Treasury. The only loss of rev- 
enue will be that arising from the difference 
between the high surtaxes upon the limited 
income which may be thus deferred and 
the tax upon the net income at the time 
the savings are drawn down, and during 
the period of deferment of tax, the government 
will have the use of the monies without cost. 


Lawyers have always played a large part 
in the making and administration of our 
laws. They have frequently been taxed as 
a class, with the real or fancied shortcom- 
ings of the law. It speaks well for the 
disinterestedness of their use of such influ- 
ence as they exert in that field that the 
professional class of which they form a part 
is admittedly subject to an unequal burden 
of taxation under existing tax laws. It does 
not seem amiss that as a class they should 
seek to alleviate a condition which makes 
them and their professional brethren the 
particular victims of insecurity when earn- 
ing power ceases. Apart from the merits 
of the Silverson Plan in its general applica- 
tion, it is here suggested that its adaptation 
to the particular and pressing needs of the 
professional group is an immediate and 
justifiable concern of every lawyer. 

[The End] 
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THE GOVERNMENT'S 
POLICY REGARDING: 


The Public and Its Servants 


By ROBERT W. BRADY 


HE CIVIL SERVICE FORUM of the 

State of New York, at its forty-first 
annual convention at Niagara Falls, New 
York, on June 7, 1952, reaffirms its belief 
that any sound, efficient and economical 
plan of administration in government must 
be founded upon the “merit system” of re- 
cruitment, appointment, compensation, re- 
tention and advancement of qualified civil 
service personnel, in accordance with the 
intent and content of the civil service law. 

We have long advocated abolition of waste, 
and we again declare that “efficiency is a 
cardinal necessity in every branch of suc- 
cessful enterprise.’ That the commercial 
world recognizes this principle of good busi- 
ness requires no explanation here. Surely 
no business executive can hope to be suc- 
cessful in the affairs entrusted to him while 
he knowingly or unwittingly condones in- 
competency and inexperience among adminis- 
trative and supervisory members of his staff. 
It is an established practice in business 
generally, and it should be the policy in 
government, to recruit career-minded per- 
sonnel for “entrance level” positions; and, 
by means of “in service” training programs 
and incentives to succeed, to guarantee those 
who have demonstrated ability, loyalty, ex- 
perience and willingness to accept responsi- 
bility an opportunity for promotion to more 
responsible, skilled or supervisory positions ; 
and to award assignments at administrative 
and executive Jevels to long-experienced, 
faithful and qualified civil service employees 
who in reality are the “middle managers” 
in government agencies. 

Economy in government is essential. Year 
after year—regardless of the political party 
in power—local, state and national agencies 
use alleged “experts,” “technical advisers,” 
“consultants,” “directors,” “public relations 
officers” and others for functions which 
could and should be ably and more economi- 
cally performed by qualified civil service 
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employees. This is true particularly in the 
“exempt” secretarial, personnel, fiscal, engi- 
neering and architectural positions. It is 
evidenced in “farming out” of contracts for 
“preliminary,” “revised” and “final” plans 
for and performance of public works. It is 
found in the hiring of “advisory” and “re- 
search” consultants to conduct “studies” or 
“surveys” of exis‘ing procedures and stat- 
utes affecting the functions of government. 
It is often found in specially created titles 
as “assistant to the .” “administrative 
assistant to ,” “assistant deputy ——,” 
etc, It is more recently pronounced in man- 
agement surveys conducted by so-called 
experts and technicians who are less informed 
and definitely less experienced than the 
employees whose functions they attempt to 
evaluate or the employees they seek to 
classify. The elimination of these wasteful 
practices and the assignment of such tasks 
to properly qualified civil service employees 
would be a genuine step toward reduction in 
governmental costs, and a practical approach 
to government economy. Time after time, 
whenever economic conditions and consti- 
tutional restrictions on the debt-incurring 
power of government demand reduction in 
expenditures, the civil service employee is 
denied adequate and just compensation. This 
is false economy which leads to discontent 
and loss of morale and incentive among pub- 
lic employees. “Adequate and just compen- 
sation” does not mean a wage sufficient 
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merely to exist. The civil service employee 
is no less entitled to a fair share of the 
finer things in life in keeping with his posi- 
tion in the community than his fellow citizen 
in private industry. ‘Lack of sufficient funds,” 
or “reduction in budgetary appropriations,” 
must cease to be used as arguments to deny 
and deprive public employees of their right 
to just wages and economic betterment. The 
human, social and cultural needs of employ- 
ees and their families must be given positive 
consideration. 


UBLIC officials, elective or appointive, are 

morally bound to provide a decent livelihood 
for their employees and to conduct the affairs 
of their jurisdiction for the public good and 
the promotion of the general welfare of the 
community. “Scientific surveys” and job 
analysis and classification “studies” must 
not be initiated as escapes from personal 
and official responsibility or with the avowed 
purpose of curtailing the employees’ ability 
or right to achieve a decent annual income, 
sufficient to maintain the worker and his 
family in a respectable and reasonable manner. 


A public official who advocates and, for 
purposes of “vote catching,” promises to 
provide additional public services or im- 
provements but fails to remind the electorate 
of the maintenance and operating costs in- 
volved and the additional revenue or taxes 
necessary to be levied to finance such serv- 
ices or improvements is deceiving the people 
and should be rejected by the electorate. 


By the same token, a candidate for public 
office who extols the “merit system,” claims 
friendship for labor and promises to better 
the salary scales and working conditions 
of civil service employees in “campaign 
oratory,” and who upon assuming office 
fails to provide adequate compensation, im- 
proved conditions and promotion opportun- 
ities for career employees, is remiss in his 
moral obligation as a public officer and de- 
serves public repudiation. 

The fundamental principle of the com- 
petitive civil service system is selection upon 
merit without regard to external influences 
or considerations. The civil service law 
was intended to provide a permanent per- 
sonnel to conduct the affairs of government 
on an even keel without interruption or 
disruption during times of political stress. 
This democratic process of selecting public 
personnel must be restored and preserved. 
We deplore all attempts to evade “promo- 
tion from within” by reclassification of ad- 
ministrative and technical positions from the 
competitive to the “exempt” and “noncom- 
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petitive” classifications. We call upon respons- 
ible public officials and public-spirited citizens 
and organizations to insist upon a broader 
application of the competitive system by 
filing all “nonpolicy-making” administra- 
tive, technical and supervisory assignments, 
now in the exempt and noncompetitive classes, 
and by promotion and advancement of eligible 
and qualified competitive civil service em- 
ployees. The use of “provisional appointees” 
must be confined to the intent of the statute. 
At no time should “provisional” employment 
exceed four months unless there is an officially 
declared state of emergency or other valid 
reasons. 

The reward for faithful public service 
must be equitable salary standards, oppor- 
tunity for promotion, adequate retirement 
allowance, protection against unjust removal 
and seniority rights for the competitive, 
noncompetitive and labor class. In the event 
of reductions in force, layoffs should be 
based upon the “inverse order” of original 
appointment. Efficiency in service and ac- 
ceptance of increased responsibility in as- 
signments must be encouraged through the 
use of “in service” training programs, clearly 
defined avenues of advancement, extension of 
the automatic salary increment system and 
adoption of a longevity pay plan for length 
of service as an incentive to retain qualified 
and experienced employees in public em- 
ployment. Skilled craftsmen and _ profes- 
sional employees must be placed in salary 
grades and brackets in keeping with the 
talents they possess and the high degree 
of service they render to the public. 

We urge administrators in government 
to discontinue the practice of eliminating 
positions which carry specific “skilled trades” 
titles and substituting all-embracing titles 
which remove such positions from the pro- 
tection of the labor law. To designate em- 
ployees as “maintenance men,” “maintainers’ 
helpers,” “repairmen” or other titles of this 
nature, and still expect them to perform 
skilled duties such as those of “plumbers,” “‘car- 
penters,” and other skilled crafts merely for 
the purpose of evading the prevailing-rate- 
of-wages provisions of Section 220 of the 
labor law, is unwise economy and unfair to 
skilled labor. 


All civil service employees are entitled 
to the five-day week, adequate vacations, 
sick leave with pay, all legal holidays, safe 
and proper working facilities, and satis- 
factory working conditions which promote 
efficiency and maintain a high morale. 


A true career system calls for the right 
to promotion by fair and practical examina- 
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tions. Under present law, promotion exam- 
inations must be held “as far as practicable” 
on the basis of merit and fitness, with “due 
weight” given to “record and seniority.” 
But, too often, prohibitive requirements are 
established. Undue and unnecessary educa- 
tional requirements become a bar to promo- 
tion. The same applies to tricky combinations 
of marks required for passing grades. Ex- 
aminations largely unrelated to the duties 
to be performed in the higher grades are 
means of elimination rather than fair op- 
portunities to advance. Budgetary restrictions 
or economy measures often curtail the hold- 
ing of examinations or the filling of higher 
positions for which employees have duly 
qualified and which they richly deserve. The 
present law regarding promotions must be re- 
formed and clarified so that the right to ad- 
vancement along natural lines, which properly 
tend to qualify, will truly exist in fact and 
not just in theory. Record and seniority 
ratings must be considered and averaged 
with the results of promotion tests before 
candidates are declared “not qualified.” 

The public employee who has faithfully 
served his government for many years de- 
more than a retirement allowance 
which provides bare subsistence. Many pen- 
sioners who retire after the required period 
of service receive inadequate allowances. 
Many whose health has been undermined 
by hazardous conditions of service and whose 
span of working years has been shortened 
are forced into disability retirement, with 
meager allowances that are below “relief” 
standards. The areas of deficiency in present 
pension laws are many. It is the obligation 
of government to provide minimum pension 
benefits which will provide decent retire- 
ment allowances as the reward for long and 
faithful public service. 


serves 


ND finally, the public personnel has a 

right to a system in the law that will pro- 
vide positive labor relations and the practical 
redress of grievances. Civil service employ- 
ees, in seeking justice from government officials 
and administrators, must not resort to those 
methods, devices and procedures which will 
infringe upon the sovereignty of government. 
Thus, they in effect are obliged to forfeit the 
time-honored right to strike, which labor 
in private industry has acquired to gain 
justice from its employers. It is consequently 
incumbent upon government to provide the 
means of effective petition and negotiation 
through which its employees, as individuals 
or collectively, may secure adjustment of 
injustices and seek to improve their condi- 
tions generally. 
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Citizens and taxpayers of every community 
have a duty to government. They must be 
alert to the conditions under which public 
employees are compelled to serve. They 
must not permit an occasional incident of 
prostitution of public trust to be used to 
launch an attack upon the vast majority of 
good, faithful and conscientious civil service 
employees, An alert public must bitterly 
resent the attacks made upon the civil serv- 
ice by individuals or groups who, in an effort 
to create a sham for their own shortcomings 
and questionable practices, see fit to criticize 
the civil service system. The civil service 
employee welcomes constructive criticism 
given in the interest of better government 
for all concerned. In return we reserve the 
right to speak out against those who would 
destroy the merit system and to condemn, 
if necessary, the unjust actions of public 
officials against the provisions of the law 
and the spirit of the system under which 
we serve. 

These are responsibilities to government, 
to the administration in office and to tax- 
payers and citizens generally, which public 
employees are moraily bound to accept and 
to carry out to the best of their ability: 
(1) a full day’s work in return for an 
adequate day’s pay; (2) full compliance 
with the duties and responsibilities of assign- 
ments, salary and wage agreements or work 
schedules; (3) elimination of willful abuse 
of vacation, sick leave and “time” allow- 
ances; (4) public property, tools and equip- 
ment must be protected and respected; (5) 
service to the public must be performed 
with courtesy and efficiency. 

The civil service system is the backbone 
of our democratic form of government, and 
it must not be infiltrated by subversive 
elements of danger to our community, state 
or national security. We must see to it 
that such nefarious forces are driven from 
government service. The right to be repre- 
sented by a genuine civil service organiza- 
tion of his own choosing is guaranteed to 
each employee. It is the individual’s re- 
sponsibility to seek and support such repre- 
sentation. 

These we believe and declare to be the 
rights and responsibilities of public officers 
and employees. We pledge our efforts in 
support of these principles and policies in 
order to maintain the civil service system 
as its founders intended—free from the 
abuses of nepotism and political manipula- 
tion, affording equal opportunity to all 
regardless of race, creed or national origin 
—the firmest guarantee that only “the best 
shall serve the state.” [The End] 
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New Wage Board Set Up 
for Ten Months Only 


A new Wage Stabilization Board, with 
no authority to hand down recommendations 
in labor disputes, was established by the 
amended Defense Production Act, signed by 
President Truman on June 30. The old 
board was accordingly stripped of its power 
to issue further regulations or orders, and 
the only action permitted it until its demise 
on July 29 was the processing of individual 
cases pending on June 27. 

Probably as a result of Congress’ stated 
policy in favor of doing away with controls 
Over wages as soon as possible without 
disrupting the economy, the new board’s 
life was limited to ten months, thereby ex- 
piring on May 1, 1953. 

Exempted from controls under the amended 
act are wages paid to architects, engineers 
and accountants employed in a professional 
capacity, to agricultural laborers, to bowling 
alley workers and to employees of firms hir- 
ing no more than eight workers. The 
President may, however, revoke the small- 
business exemption if he finds it unstabilizing. 

Another important amendment regarding 
wages was that granting permission to em- 
ployers to raise wages of employees earning 
less than $1 an hour to that amount without 
prior WSB approval. 

WSB’s sister agency, the Salary Stabiliza- 
tion Board, remains unchanged by the 
amendments; however, its authority has 
been broadened to include within its juris- 
diction all “supervisors,” as that term is de- 
fined in the Taft-Hartley Act. 


Time and One-Half for Lunchtime 


A dispute over whether an employee 
should be paid for a 30-minute lunch period, 
at first glance, may seem to be rather in- 
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significant. But when it involves many days 
and many employees, the moneys involved 
in such a dispute can reach a substantial 
amount. 

This is well illustrated by a recent case 
where a federal district court entered judg- 
ment for plaintiffs, a number of guards and 
firemen, for $60,980.14, as back-pay for a 
30-minute lunch period not paid to them 
from March 6, 1943, to September 17, 1944. 
To that judgment was added one-half of 
that amount as liquidated damages, and 
$15,000 attorney fees, so that the entire 
amount due from the employer was over 
$100,000. The trial court concluded that 
the evidence indicated that during the lunch 
period in question the employees were en- 
gaged in the principal activity of the work- 
week and were not merely taking care of 
“preliminary or post-preliminary matters”, 
and that therefore they were within the con- 
cept of “hours worked” under the Fair 
Labor Standards Act. Furthermore, the 
lower court held that the Portal-to-Portal 
Act, which deprives the courts of jurisdic- 
tion with respect to employee portal-to- 
portal claims unless there was a contract, 
custom or practice making the employees’ 
activities compensable, was not applicable 
since the employees’ claims were for principal 
activities, not for portal-to-portal activities. 


In affirming this decision, a majority of 
the Eighth Circuit Court of Appeals relied 
heavily on the fact that the guards and fire- 
men were required to answer calls for fires 
or to quell disturbances during their lunch 
period. The employer countered this view 
by asserting that in practice the employees 
had very rarely been called to duty during 
their lunch period. But the court answered 
this contention by stating: “The question 
was not so much whether the guards and 
firemen were actually regularly called upon 
to put down overt acts of violence, sabotage, 
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disturbances, or to put out fires during the 
30-minute period, as it was whether they 
were performing their regular duties during 
that period and were then substantially per- 
forming the duties assigned to them by 
their employer and were not free to follow 
pursuits of a purely private nature.”— 
Martin Nebraska Company v. Culkin, 21 
Laspor Cases 967,036. 


Welfare Plans Changed 
by Salary Board 


Three important changes were recently 
made by the Salary Stabilization Board in 
its health-and-welfare plan Regulation No. 
8. Board approval isn’t needed now to put 
a plan into effect if: (1) The plan covers a 
majority of the employees under SSB juris- 
diction and does not discriminate in favor 
of executives or high-salaried employees, 
and (2) the benefits are in line with prevail- 
ing practices and do not provide any loan 
or cash surrender value unless the worker 
dies, retires, is totally and permanently dis- 
abled or terminates his employment. 

The revised regulation further provides 
that groups covered by group life insurance 
must include at least 25 employees, and pay- 
ment of half the premiums for dependent 
benefits is no longer required of employees. 


Seasonal Industries Receive 
Report-Filing Instructions 


Seasonal establishments which are en- 
gaged in the canning, packing, freezing or 
dehydrating of perishable fruits and veget- 
ables were instructed on how to file certain 
wage-adjustment reports by the Wage 
Stabilization Board in its recently issued 
Guide for Seasonal Establishments Filing 
Reports Under Resolution 45, Amendment 1. 

Such establishments may now, without 
prior board approval, pay wage rates that 
maintain 1950 differentials between wages 
paid by those establishments and agricultural 
wages in the same area. It is required, 
however, that employers file these reports 
within 30 days. 

Also issued by the board at the same time 
was a series of questions and answers inter- 
pretating Resolution 45’s requirements. 


Local Enterprises Subject to FLSA 


Though dealing with different factual 
situations, the Tenth Circuit in Tobin v. 
Pennington-W inter Construction Company, 22 


Wages ... Hours 


Laspor CASES § 67,055, the Eight Circuit in 
Tobin v. Johnson, 22 Laspor Cases J 67,067, 
and a federal district court in Tobin v. 
Household Finance Corporation, 22 Lasor 
Cases { 67,055, have again indicated that the 
coverage of the Fair Labor Standards Act 
may be extended to cover local enterprises. 

In the Pennington-Winter case, the Court 
of Appeals ruled that workers on a new dam 
site on a non-navigable stream were entitled 
to the protection of the act. The court 
stated: “The construction of levees, dams 
and other improvements on any of the 
streams within the watershed of the Mis- 
souri and Mississippi Rivers, constructed 
for the purpose of aiding navigation and 
preventing floods, must be considered as 
items of a single project undertaken to 
effectuate such purposes. The construction 
of a new levee or a new dam is not to be 
considered as a separate construction. They 
are no more than an addition to, or an im- 
provement of, an existing instrumentality 
of interstate commerce.” 


While noting that the 1949 amendment to 
the act had evidenced an intent not to ex- 
tend the act to the ultimate scope of Con- 
gressional power, the court was. still 
convinced that in this case the employees 
worked directly in an activity which was 
part of interstate commerce. “They are di- 
rectly and intimately connected with the 
project and as closely related thereto and 
its basic functions as those engaged in ex- 
cavating the bed of the dam site or those 
engaged in pouring the mortar for the abut- 
ments, spillways and other improvements 
necessary for the safety and_ successful, 
economical and efficient operation of the 
project.” 


The Household Finance Company case held 
that local office employees of a small loan 
company were covered by the act, because 
the capital used in making loans came from 
a central headquarters and profits were re- 
turned there. Thus the credit was extended 
not by the branch offices but by the de- 
fendant whose main office was in Chicago. 
This meant that the employer’s business 
radiated from Chicago, across state lines, 
and into the stream of interstate commerce. 
The court then concluded that the office 
employees involved in the case performed 
work which was so “intimately related to 
the defendant’s interstate business as to be 
in practice and legal contemplation a part 
of it.” 


The loan company also contended that it 
was exempt as a “service” business, basing 
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its argument on the 1949 amendments to 
the act which permitted industry recogni- 
tion to be used as a criterion of the “retail 
or service” nature of a business exempt un- 
der the act. But the court said that the 
“retail or service’ exemption was not ap- 
plicable to the small-loan business for, prior 
to the amendment, “the Supreme Court 
clearly had no difficulty in conceiving of a 
business which, so far as the interpretation 
of the law was concerned, was selling 
neither goods nor services.” That was still 
the law after the 1949 amendment, said the 
court, since “loaning money was clearly 
not, in the intendment of Congress, a type 
of transaction which lend itself to classifica- 
tion as a retail sale of services.” 


Workers in quarries, whose products are 
sold within the same state for the repair 
of roads, were also held covered by the act 
in the Johnson decision. In reaching this 
conclusion, the court relied heavily on 
Tobin v. Alstate Construction Company, 21 
Lasor CAsEs § 66,868, 195 F. (2d) 577, where 
the Court of Appeals for the Third Circuit, 
on almost identical facts, had held such 





Recent Appointment 


Office of Salary Stabilization.—Jeter S. 
Ray, formerly associate solicitor, United 
States Department of Labor, was recently 
appointed chief counsel of the OSS. 





quarry workers to be within the coverage 
of the act. 

The defendant-employer had contended 
that, since the rock products were used in 
the state in which they were quarried, the 
workers were engaged in intrastate com- 
merce. But the court thought otherwise, 
and stated that movement, or the lack of it, 
of the rocks across state lines was not the 
determining factor. Reiterating language 
often quoted by the Supreme Court, the court 
noted that the act was to be given wide 
coverage and “‘Any exemption from such 
humanitarian and remedial legislation must 
therefore be narrowly construed, giving due 
regard to the plain meaning of statutory 
language and the intent of Congress.’ ”’ 





THE DEVELOPING LAW—Continued from page 518 





to have the final say as to employment 
terms and conditions. 


How this result is reached on the basis 
of the relevant statutory provisions is as 
difficult for the present writer to understand 
as it was for the Fifth Circuit and for a 
majority of the Supreme Court. And this 
is so even though, unlike the Supreme 
Court, we do not read the Board’s decisions 
as taking the position “that employers ... 
must agree to include in any labor agree- 
ment provisions establishing fixed standards 
for work schedules or any other condition 
of employment.” We do not think that the 
Board would hold an employer guilty of a 
refusal to bargain if, while otherwise bar- 
gaining in good faith, he simply refused to 
agree to fixed standards. As a matter of 
fact, the Court itself notes the Board’s con- 
cession that the employer “would not be 
guilty of an unfair labor practice if, instead 
of proposing a clause that removed some 
matters from arbitration, he simply refused 
in good faith to agree to the Union pro- 
posal for unlimited arbitration.” Thus we 
conclude that the Board has not directly 
and straightforwardly held the employer 
under a duty to make such a concession; 
that would be too obviously a flouting of 
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Congressional intent and policy. But what 
we have concluded that the Board did 
actually hold seems no less a flouting of 
what is understood to be basic labor re- 
lations policy and law; it is only less direct 
and more difficult to perceive. For there 
is no justification in the law for the position 
that the union’s desires—not economic forces 
—are to determine whether the employer is 
to have exclusive control over terms and 
conditions of employment. The policy of 
Congress was not to leave only some con- 
ditions of employment to economic forces 
exercised by the union on one side and the 
employer on the other, but to throw the 
settling of the whole matter of wages, hours 
and working conditions to such forces, after 
having enacted legislation designed to build 
up the economic strength of employee or- 
ganizations. Economic conflict might have 
been avoided by a law requiring the em- 
ployer to make certain concessions, or by 
arbitrary action such as was attempted in 
the recent steel seizure; but the Congress 
rejected that approach. Thus the Supreme 
Court seems to have been on entirely un- 
assailable ground when it said that: 


“Congress provided expressly that the 
Board should not pass upon the desirability 
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of the substantive terms of labor agree- 
ments. Whether a contract should contain 
a clause fixing standards for such matters 
is an issue for determination across the 
bargaining table, not by the Board. If the 
latter approach is agreed upon, the extent 
of union and management participation in 
the administration of such matters is itself 
a condition of employment to be settled by 
bargaining.” 


] ET us now revert to a more general exam- 
4 ination of the problem. If our under- 
standing of the history and the policy con- 
siderations underlying the Wagner Act is 
correct, this new legislation was designed 
to substitute collective for individual bargain- 
ing. It’was not designed to eliminate bar- 
gaining and the use of the economic rights 
which underlie all real bargaining. It was 
not designed to alter pre-existing rights, 
except as expressly provided. It was not 
designed to eliminate the use of lawful 
economic forces to preserve or advance the 
rights accepted or granted by the legis- 
lation. At this point it may be useful to 
consider the situation as it might have ob- 
tained before the Wagner Act. The em- 
ployer of course had a legal right to hire, 
discipline, and arrange working conditions; 
the market and the desires of workers and 
his own personality materially limited the 
exercise of his discretion, but the law did 
not impinge. Now then, let it be assumed 
that a certain employee was dissatisfied, 
say, in regard to a working schedule estab- 
lished by the employer. Under a system of 
“individual bargaining,” the dissatisfied em- 
ployee would, presumably, have to rely on 
his own individual powers of persuasion or 
on the extent to which his own single re- 
fusal to abide by the new working schedule 
would embarass the employer. Clearly, in 
many instances the individual employee 
would be relatively powerless to cause the 
employer to depart from the disputed work- 
ing schedule, certainly so where the em- 
ployer was convinced that the schedule was 
“sound.” In any event, it is easy to see 
that the position of the individual employee 
was less potent than it would have been if 
he had had behind him the unified action 
of all the employees affected by the work- 
ing schedule. 


This is precisely the point at which the 
Wagner Act’s encouragement of unioni- 
zation and its creation of a duty to bargain 
collectively become important. Yet it is 
crucial to note the exact manner in which 
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these features of the Wagner Act became 
so important. The act nowhere denied the 
pre-existing right of the employer, tracing 
to his general property rights, ultimately to 
direct his working forces. It did not even 
state or straightforwardly imply that this 
right depended upon positive union consent. 
It stated, and our previous examination 
suggests that it meant to state, only that 
the working conditions prevailing in any 
firm were subject to collective bargaining 
where a majority of the employees had 
freely selected a single representative. That 
is to say, the employer had to deal collec- 
tively with his employees’ representatives 
on the matter; he could not, as he might 
before the Wagner Act, deal only with 
aggrieved individual employees. The theory 
of the Wagner Act was that the desires of 
dissatisfied employees were more likely to 
be made effectively felt if a single repre- 
sentative presented them, backed by the 
bargaining power of all the employees; the 
theory was that a concession by the em- 
ployer would.more probably be forthcoming 
if to withhold it would be to risk or to 
invite the massed economic pressure of all 
the employees, rather than isolated indi- 
viduals. To put the matter still another 
way, the theory of the Wagner Act was 
definitely not that any substantive features 
of the employment contract were auto- 
matically changed: The act commanded no 
particular structure of wages, no particular 
number of hours and no particular constel- 
lation or aggregation of working conditions. 
Instead, all these were thrown into the 
arena of collective bargaining. 

Here we come to the ultimate question of 
the American National Insurance case: Did 
the Wagner Act or the Taft-Hartley Act, 
in creating a duty to bargain on all these 
matters, intend to abolish the employer’s 
pre-existing right to exercise an ultimately 
unreviewable discretion in arranging work- 
ing conditions, in disciplining or in advanc- 
ing employees? Or did the legislation merely 
propose that this discretion was subject, 
like most other employer rights, to collective 
pressures expressed in collective bargaining 
or other collective action? 

The Board refuses to answer or, for that 
matter, even to ask, these questions straight- 
forwardly; but its attitude is nonetheless 
tolerably visible. As we have already noted, 
the Board leans toward the idea that, in 
regard to every matter which the NLRA 
makes a subject of collective bargaining, the 
employer may not insist upon the continued 
exercise of a “unilateral” power. Thus, if 
it were consistent, the Board would have to 


561 








hold that the employer may never insist, as 
a condition of agreement, that he is to retain 
ultimate discretion in regard to the wage 
level, promotions, layoffs, working schedules, 
subcontracting—in short, all the matters in 
regard to which standard clauses in collective 
agreements are to be found. What worries 
the Board is that any other view would 
fortify the already “over-powerful” employer. 
The Board apparently fears that if the em- 
ployer is permitted to insist upon ultimate 
“unilateral” control of the matters which 
are statutorily subject to collective bargain- 
ing, concessions favorable to employees 
might not be readily enough forthcoming 
and perhaps even the statutory policy of 
favoring collective bargaining will be frus- 
trated. In support of this view and these 
fears, the Board may appoint to cases in 
which courts have agreed that an employer 
is unlawfully refusing to bargain in good 
faith where he insists that he will sign a 
collective agreement only if that agreement 
leaves with him every single element of 
discretion which he possessed before a ma- 
jority of his employees selected a union as 
their collective bargaining representative. 


The trouble with these fears, as with.most, 
is that they are confused and largely irra- 
tional. In the first place, the employer who 
stoutly insists that a collective agreement 
must leave with him absolute discretion in 
regard to wages, hours and other conditions 
of employment, does not necessarily violate 
the legal duty to bargain. He violates that 
duty only if his insistence is not in good 
faith—only, that is, if he is prepared to make 
concessions directly to employees which he 
has denied to the union, only if he rear- 
ranges conditions without consulting the 
union, In the second place, even such an 
insistent employer has suffered and accepted 
a qualification of the rights he possessed 
prior to the Wagner Act: The complete 
discretion which he formerly possessed is 
now possessed in virtue only of the union’s 
consent, as expressed in the collective agree- 
ment, leaving him as a matter of contract 
that which he formerly possessed as a mat- 
ter of law. A closely related factor, in the 
third place, is that under conditions of union- 
ism and the statutorily protected right of 
concerted action, the employer’s insistence 
occurs in a context far more perilous than 
might have existed previously: The em- 
ployer may pay for his insistence by sub- 
jecting himself to a costly, and effective, 
strike. Thus, in the fourth place, even so 
insistent an employer, having had the forces 
of unionism encouraged by the labor rela- 


562 





tions legislation to contend with, is operat- 
ing within the context, assumptions and 
principles of the Wagner Act: Such collec- 
tive agreement as may be reached will have 
been reached, whatever form it may ulti- 
mately take, through an economic process 
reflecting the Wagner Act concept of greater 
“equality of bargaining power.” Finally, in 
the fifth place, it seems clear that the case 
of the absolutely adamant employer is largely 
a straw man—an unrealistic case which is 
likely to occur only very rarely; and thus 
to reason from such a case that an employer 
commits an unfair practice, entirely apart 
from good-faith considerations, where he 
insists upon retention of control in regard 
to only a relatively few of the matters sub- 
ject to collective bargaining, seems thor- 
oughly unjustified. 


On the whole it seems sound to conclude 
that an employer is always legally justified 
in insisting, as a condition of agreement, 
that a given matter be left by the collective 
agreement to his ultimate discretion—always 
assuming, of course, that the standard “good 
faith” criteria are met. This conclusion, so 
plainly consistent with the policies and pro- 
visions of both Wagner and Taft-Hartley, 
has now been established beyond dispute 
by the Supreme Court. On the basis of 
general statutory analysis and of the decision 
of the Supreme Court, it would seem also 
to follow that an employer may lawfully 
insist upon exclusive control of any combi- 
nation of the matters which fall within the 
phrase “wages, hours, and working condi- 
tions” and which are usually held to be com- 
pulsory subjects of collective bargaining. 
Where the employer insists upon exclusive 
control of ail the compulsory subjects of col- 
lective bargaining, a more difficult question 
is presented; but the decision need not nec- 
essarily be different. One may guess that 
in most such cases it will be relatively simple 
to establish antiunion animus or lack of 
“good faith”; yet in the rare but readily con- 
ceivable case in which the employer feels 
a genuine need for exclusive ultimate con- 
trol as to all matters subject to collective 
bargaining, the case in which it is impossible 
to prove antiunion animus or bad faith, it 
would still seem that the employer has not 
violated either the spirit or the letter of 
Wagner or Taft-Hartley. For it must al- 
ways be remembered that even the totally 
adamant employer presents his position to 
a union in collective negotiations, and there- 
by risks the effective economic reprisals 
which, all realists know, contain the real 
sum and substance of that institution which 
we call “collective bargaining.” 
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BY THE Second Circuit’s affirmation of the 
Bonwit Teller decision (21 LaBor Cases 
{ 67,026) the National Labor Relations 
Board has managed to gain approval for 
a modified captive-audience doctrine. The 
genesis of this new concept was described 
recently in Shair, “Is the Captive-Audience 
Doctrine Back,” 3 Labor Law Journal 475 
(July, 1952), where the author concluded 
his review of the cases, including the Board 
decision in Bonwit Teller, 2 CCH Lasor Law 
Reports (4th Ed.) § 11,151, 96 NLRB, No. 
73 (1951), by declaring that: “The captive- 
audience doctrine, as originally outlined is 
still decently interred. Its reincarnated spirit 
is troubled and troublesome. Quite some 
time, and dozens of NLRB and court cases, 
will be required to give it definite shape.” 
This recent opinion by the Second Circuit 
indicates that the writer was quite correct 
and that the judicial business of “shaping” 
this new concept has now begun. 


In Bonwit Teller, the Board had held that 
it was an unfair labor practice for an em- 
ployer to gather workers in his department 
store during working hours six days before 
a representation election, make an anti- 
union speech and then refuse the union ac- 
cess to the company facilities where the 
speech was made. The Board noted that 
Bonwit Teller also enforced an antisolicita- 
tion rule on company property. Later Board 
decisions reached the conclusion that a rep- 
resentation eléction might be upset, even if 
there was no antisolicitation rule, should an 
employer make an antiunion speech on the 
eve of an election without according a 
similar opportunity to the union. The Sec- 
ond Circuit did not comment on these lat- 
ter cases, but, when it came to the charge 
of employer unfair practices, the court stated 
that it was affirming the Board only because 
the Bonwit Teller case involved a depart- 
ment store which had, under a special rule 
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for retailers granted by the Board, prohibited 
all union solicitation on company property. 
“Bonwit Teller chose to avail itself of that 
privilege and, having done so, was in our 
opinion required to abstain from campaign- 
ing against the Union on the same premises 
to which the Union was denied access; if 
it should be otherwise, the practical ad- 
vantage to the employer who was opposed 
to unionization would constitute a serious 
interference with the right of his employees 
to organize.” 


Judge Augustus N. Hand, writing the 
majority opinion, narrowed the Board order 
in accordance with his opinion by requiring 
Bonwit Teller to grant the union a right to 
present its case on company premises only 
as long as the no-solicitation rule was being 
applied. The court stated that, “If Bonwit 
Teller were to abandon that rule, we do not 
think it would then be required to accord 
the Union a similar opportunity to address 
the employees each time [it] made an anti- 
union speech.” 


Chief Judge Swan dissented from the 
majority opinion, stating that it was obvi- 
ous “that Congress intended the employer 
to have the right to address his employces 
on company time and property. There is 
no suggestion that if he exercised the right 
he must accord the union representatives 
a similar opportunity.” 


Equal Pay for Member 
and for Nonmember 


Discrimination which favors the union- 
member employee over the nonunion-mem- 
ber employee is violative of the law, but 
when union members get raises and non- 
union members do not, there is a difference 
of judicial opinion on what to do about the 
discrimination involved. In a recent case 
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the union members received an increase and 
a back-pay award and the nonunion mem- 
bers did not. The court said that this kind 
of discrimination is inherently conducive to 
union membership, and held the employer 
guilty of an unfair labor practice. This hold- 
ing is in disagreement with one promulgated 
a little over a year ago which didn’t go so 
far as the “inherently conducive” verdict, 
but held that it had to be proved that the 
discrimination was purposeful and had the 
effect of encouraging mernbership in the union. 


The employer was not guilty here, so the 
difference between the two holdings on this 
point is simply this: That one court feels 
that better treatment in the matter of wages 
of the union members automatically makes 
the union membership more desirable to the 
nonunion men, and the other court sees no 
wrong in the two groups of workmen work- 
ing side by side for different pay and pay 
benefits. This court relies on the Bible: 
“To the non-union employee what the 
householder said long ago to one of a dis- 
contented group of his vineyard laborers 
could well be repeated, ‘Friend, I do thee 
no wrong. Didst thou not agree with me 
for a penny? Take what is thine and go 
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thy way’. 


Here’s the catch. In both cases the non- 
union men could not join the union, but in 
one the union was bargaining agent for all 
employees and in the other case it con- 
tracted only for its member employees. 


The early case was NLRB v. Reliable 
Newspaper Delivery, Inc., 19 Lasor Cases, 
{ 66,222, 1097 F. (2d) 547. The facts are 
rather interesting. The employer had 14 
employees. Six of these were union mem- 
bers and the remaining eight were nonunion. 
The union was a closed union which would 
admit as new members only those who 
were “legitimate male issue” of a member. 
This union was not the exclusive bargaining 
representative for all the employees. Pur- 
suant to a new collective bargaining agree- 
ment, certain wage increases were provided 
for and three months’ retroactive pay was 
granted to the union employees but not to 
the nonunion (the law at that time per- 
mitted certain types of closed shops). Four 
of the nonunion employees, of course, charged 
that this was a violation of the law on the 
part of the employer, because his contract 
was discriminatory and encouraged union 
membership. 


The employer was faced with a unique 
condition. The union bargaining agent sup- 
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plied less than one half of the employees 
needed to operate the business. The result 
was the hiring of nonunion help. Discrimi- 
nation or no, the nonunion employees were 
unable to join the union. Even though there 
was a difference between the treatment of 
union and nonunion employees, this court 
did not believe that the nonunion men had 
been deprived of anything that was right- 
fully theirs, and that the employers’ dis- 
criminatory conduct was not enough to be 
called an unfair labor practice. The court 
did believe that it must also be shown that 
the discrimination encouraged membership 
in the union. 


Now, in the Gaynor News Company case, 
decided last month, 22 Lasor Cases, {| 67,046, 
the facts again involve retroactive wage in- 
creases and vacation benefits which were 
paid to union members and withheld from 
nonunion members. 


This union represented the majority of 
the employees and was the exclusive bar- 
gaining agent of the plant. Accordingly, this 
court asks “[how] could [the union] betray 
the trust of non-union members by bargain- 
ing for special benefits to union members 
only. Thus leaving the non-union members 
with no means of equalizing the situation.” 
Discriminatory conduct such as that in- 
volved here is “inherently conducive to in- 
creasing union membership.” There can be 
no doubt that union membership was en- 
couraged by increasing the number of work- 
ers who would like to join. 


The distinction between the cases is this. 
In the Reliable case, discrimination resulted 


from what the court considered the en- 
tirely legal act of the minority union in 
asking special benefits for its members 


only. The union made no pretense of rep- 
resenting the majority of employees or of 
being the exclusive bargaining agent in the 
plant, and it was not the fault of the em- 
ployer that the nonunion employees were 
not acceptable to the union. The nonunion 
employees, so the court reasoned, were 
quite free to elect their own representative 
and ask for similar benefits. 


In the Gaynor case, the union represented 
the majority of the employees and was the 
exclusive bargaining agent for the plant. 
Whether or not the union wanted to admit 
any new members, the employer cannot, 
with the acquiescence of the bargaining 
agent, favor one employee simply because 
he holds a union membership over another 
employee, when they are both in the same 
bargaining group. 


August,1952 @ Labor Law Journal 








Discrimination Hit Again 


The Brotherhood of Railroad Trainmen, 
a union exclusively for white workers, ex- 
ecuted contracts with major carriers under 
which jobs as brakemen would be taken 
away from Negroes and given to its mem- 


bers. “Bargaining agents who enjoy the 


advantages of the Railway Labor Act’s’ 


provisions must execute their trust without 
lawless invasions of the rights of other 
workers,” said the United States Supreme 
Court. The agreement attacked did not in 
express words compel discharge of “train 
porters,” but it provided that “train porters” 
should no longer do any work “generally 
recognized as brakeman’s duty,” and this 
made the complete abolition of the “train 
porter” group inevitable. “The Federal Act 

prohibits bargaining agents it author- 
izes from using their position and power to 
destroy colored workers’ jobs in order to 
bestow them on white workers.” 


The National Railway Adjustment Board 
was held not to have jurisdiction, as the 
claims could not be resolved by an inter- 
pretation of the bargaining agreement. Nor 
did the National Mediation Board have jur- 
isdiction, since the dispute did not hinge 
on the proper craft classification of the 
porters. The district court has jurisdiction 
and power to issue necessary injunctive 
orders notwithstanding the provisions of the 
Norris-LaGuardia Act. A minority of three 
dissented on the ground that the Court 
was passing on the validity of the contract 
“at the instance of persons for whom the 
Brotherhood was not contracting and was 
under no duty to contract.”—Brotherhood of 
Railroad Trainmen v. Howard, 21 Lapor 
Cases § 67,004. 


Jurisdiction over Labor Matters 


The confusing and yet all-important prob- 
lem of pre-emption of a state court’s juris- 
diction over labor controversies continues 
to perplex courts and administrative bodies. 


A union local had employees who worked 
for the defendant truck lines, which are 
under the jurisdiction of the Interstate 
Commerce Commission and the Railroad 
and Public Utilities Commission of Tennes- 
see. The plaintiff and six other trucking 
concerns carry freight in and out of Nash- 
ville, and in so doing use the Fifth Avenue 
Truck Terminal, where they interchange 
freight with defendant truck lines. Defend- 
ant lines are obligated to interchange freight 
with any carrier under the law of Tennessee 
and of the United States. On June 6, 1952, 
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a picket, carrying a sign which read, “Way- 
erly Freight Lines [plaintiff] failed to sign 
contract with Local No. 327 [union],” began 
picketing outside of the Fifth Avenue Truck 
Terminal. As a result of this picketing, 
members of the local refused to cross the 
picket lines and the defendant truck lines 
refused to interchange freight with the 
plaintiff. The collective bargaining agree- 
ment between the union and the defendants 
provided that: “It shall not be a violation of 
this contract and it shall not be a cause for 
discharge if any employee of employees re- 
fuse to go through the picket line of a 
Union or refuse to handle unfair goods.” 


The plaintiff sought an injunction in a 
Tennessee court against the union and the 
defendants because, among other things, the 
action of the union and defendants allegedly 
violated the open-shop law of Tennessee 
and the code provision stating that it is 
unlawful for any person to induce the 
breach or violation of any lawful contract 
by a party thereto. 


Relying on the recent Supreme Court 
pronouncement in Building Service Union v 
Gazzam, 18 Lasor Cases, { 65,764, 339 U. S. 
537, the chancellor issued an injunction 
against the union and the defendants so that 
plaintiff could again conduct his business. 
He stated that the picketing could be en- 
joined because it was causing irreparable 
harm to the plaintiff. The constitutional 
right to picket peacefully was not violated 
by this injunction, thought the chancellor, 
because the picketing was for an illegal 
purpose, to wit, it was designed to prevent 
common carriers and their servants from 
discharging duties imposed upon them by 
law (to interchange freight with connecting 
carriers). The chancellor felt it unneces- 
sary to decide the validity or invalidity of 
the “hot cargo” clause between the defend 
ants and the union because under no cir- 
cumstances could such a clause validate an 
infringement upon the rights of others— 
here the plaintiff. 


Then turning to the crucial jurisdiction 
question, the court based its conclusion on 
the result reached by a Texas court in 
Texas State Federation of Labor, et al. v. 
Brown & Root, Inc., 21 Lasor Cases { 66,767, 
and stated that there the court “held that 
Federal legislation creating the National 
Labor Relations Board did not deny the 
State jurisdiction of picketing and boycott- 
ing when the same was in violation of State 
laws. It also held that the employer should 
not be required to seek relief from the 
Board before resorting to the Courts, be- 
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cause the Board is not empowered to award 
damages, and it was further held that an 
exhaustion of administrative remedies is re- 
quired only when the agency can give ade- 
quate relief.” Accordingly, the injunction 
was issued.—Waverly Transfer Company, et 
al. v. Teamsters, Chauffeurs, Helpers, and 
Taxicab Drivers, Local Union No. 327, et al., 
Ch. Ct., Part Two, Nashville, Tennessee 
(June 26, 1952). 

A recent ruling of the National Labor 
Relations Board contains implications quite 
contrary to the conclusion reached by the 
state court above. The employer had con- 
tended that the Board was bound to follow 
the Massachusetts courts, which had found 
that a strike was illegal in its purpose and 
in its means and had enjoined the picketing. 
The Board held that it was not bound by 
the state court decisions with respect to 
illegality of purpose or of conduct of the 
strike and went on to say: “The Act has 
preempted the field of peaceful strikes af- 
fecting commerce (U. A. W. v. O’Brien 339 
U. S. 454; Amalgamated Assn v. W. E.R. B., 
340 U. S. 383). The objectives of such 
strikes may be judged under the standards 
provided by the Federal Act alone, and 
judgment may be made only by the agen- 
cies designated by Congress in the statute 
to make them. . . . The legislative history 
of the 1947 amendments to the Act shows 
that this Board . . . was given regulatory 
power over the area of non-peaceful means 
employed in labor controversies.” 

The Board concluded with language, the 
scope of which goes far beyond the field of 
strikes, by stating that: “The act vests the 
Board with ‘exclusive primary jurisdiction 
over all phases of the administration of the 
Act’.” It would seem that this sentence 
might-also include the controversy involved in 
the Waverly Transfer case noted above. If 
so, the Board and the Tennessee court have 
reached contrary results in this highly per- 
plexing field —H. N. Thayer Company, 2 





CCH Lasor Law Reports (4th Ed.) ¥ 11,677, 
99 NLRB, No. 124 (June 19, 1952). 


The right of a state to exercise jurisdic- 
tion regarding labor problems has also arisen 
in connection with the enforcement of a 
back-pay award granted by the National 


Labor Relations Board. 


The First Circuit Court of Appeals had 
enforced the back-pay award issued by the 
board in favor of an employee. Subsequently, 
a creditor of that employee filed suit in a 
Massachusetts court to collect a portion of 
the unpaid award, under trustee process 
against the employer, in order to satisfy a 
debt owed by the employee. The Board 
sought an injunction to stay proceedings 
in the state court because that action was 
said to be a technical interference with the 
enforcement decree of the federal court. 
The Court of Anpeals stated that if this 
were true it would have power to enjoin the 
state court proceedings for “when the Fed- 
eral and state policies collide, and the 
Federal policy is actually suffering in con- 
sequence thereof then, will come the 
time for this Court to exercise its discre- 
tionary power and intervene in the state 
action in order to protect the Federal 
policy.” 


The court, however, thought that no such 
collision of policies occurred in this case. 
It stated that “it is one of the policies of 
the National Labor Relations Act . .. to 
require an employer to compensate em- 
ployees in money or for any loss in wages 
suffered by them as a result of any one 
or more of the defined unfair labor prac- 
tices. It is the policy of Massachusetts, 
evidently, to subject wages above a mini- 
mum sum... to the payment of a wage 
earners’ just debts. In the instant case we 
see no necessary collision between these 
policies. "—NLRB v. Underwood Ma- 
chinery Company, 22 Lapor Cases ¥ 67,059 


(CA-1, 1952). 
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admitted faults, has served the nation better 
than we seem willing to grant. He has 
directed the way to our material prosperity 
—and it is the highest in the world. He 
has established our defense productivity— 
and it has enabled us to triumph in military 
conflict. Although he may conduct his af- 
fairs in corporate form, he is nevertheless 
an individual, with rights pertaining to him- 
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self as a man of business. These rights of 
businessmen no longer should be slighted, 
but rather should be strengthened, not to 
prevent change where change is needed, 
nor to restrict controls where controls are 
required, but to preserve the essential free- 
dom of action which makes possible an 
effective economic system in a dynamic 
democratic society. [The End] 
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Limited Wage Board 
Gets Limited Life 


A new Wage Stabilization Board of lim- 
ited powers and limited life takes office on 
July 30, 1952. The new board was established 
by the Defense Production Act Amend- 
ments of 1952, which were signed by the 
President on June 30. The new board mem- 
bers, whose appointments are subject to 
Senate approval, will undoubtedly be given 
interim appointments by the President. 

The new board will have the same tri- 
partite organization as the old board, but 
it will be limited in its jurisdiction to dis- 
putes involving wages, salaries and other 
compensation, and it will be allowed to enter 
a labor dispute only at the request or con- 
sent of the parties involved. 

Wage and salary controls, which are ad- 
ministered by the board, will continue in 
effect until April 30, 1953. 

At the same time as it took away some 
of the board’s powers, Congress also put 
sharp limits on the authority of the Secre- 
tary of Labor under the Walsh-Healey Pub- 
lic Contracts Act. Congress made the 
provisions of the act, other than the one 
permitting the Secretary of Labor to aliow 
exceptions, subject to the same minimum 
procedural requirements that are applicable 
to other federal agencies with rule-making 
authority. Wage determinations are also to 
be made in compliance with the standards 
set up in the Administrative Procedure Act, 
and a procedure for judicial review of con- 
tract stipulations and of any legal questions 
arising under them is established. 


The 1952 amendments exempt agricultural 
workers and the employees of small busi- 
nesses (eight employees or less) from wage 
stabilization controls. The employees of cer- 
tain types of small businesses, however, may 
be excluded from the exemption by Presi- 
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dential designation. Other wages exempted 
from controls are those paid to architects, 
accountants and engineers employed in a 
professional capacity and bowling alley em- 
ployees. 

The amendments provide for the boosting 
of wages below $1 an hour up to that point 
without reference to wage stabilization reg- 
ulations or WSB approval. 

The Salary Stabilization Board, 
was never as conspicuously in the public 
eye as the WSB, continues as is. Its author- 
ity is broadened by subjecting to its policies 
all “supervisors,” as that term is defined in 
the Taft-Hartley Act. 

In addition to the sections directly af 
fecting labor, the amendments carried pro- 


which 


visions relating to price, rent and import 
controls. 


Limitation on Funds for Seized 
Facilities Deleted from Bill 


A section of H. R. 7151, which would 
have denied funds to the National Labor 
Relations Board for the operation of seized 
facilities unless the seizure was authorized 
by act of Congress, was deleted from the 
bill before passage and approval as Public 
Law 452. The enactment appropriates funds 
for the Department of Labor, the Federal 
Security Agency and a number of other 
agencies, including the NLRB. 


Social Security Payments 
to Rise in September 


The signing by the President on July 
18 of the Social Security Act Amend- 
ments of 1952 (P. L. 590) increases old age 
and survivors insurance benefits by at least 
$5 per month, beginning in September; raises 
federal grants to the states for the aged, the 
blind, the disabled and dependent children 
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by $5 a month, effective October 1, 1952 
through September 30, 1954; increases from 
$50 to $75 a month the amount which social 
security beneficiaries may earn in a month 
and still be entitled to benefits for the month; 
extends the wage credit of $160 per month 
for service in the armed forces from July 
24, 1947, to January 1, 1954; and provides 
for the inclusion of 1952 earnings in the 
computation of benefits for individuals who 
become entitled to benefits in 1952. 


The law also contains a provision for 
freezing the wage credits of disabled work- 
ers, but this section does not become oper- 
ative until June 30, 1953, and then only if 
re-enacted by Congress. According to a 
member of the Congressional conference 
committee, which worked out differences of 
the two houses as to the terms of the bill, 
this measure was adopted as a “face-saving” 
gesture. F. 

The provision for freezing the wage cred- 
its during disablement, which was part of 
the original bill as passed by the House, 
was deleted by the Senate Finance Commit- 
tee, as was also a provision that would have 
offered coverage under the law to state em- 
ployees already covered by a retirement 
system of their own, and would have ex- 
tended until January 1, 1955, the deadline 
before which states could enter into agree- 
ments with the federal government for 
coverage of state and local government em- 
ployees. 

Senator George, chairman of the Senate 
Finance Committee, said there was so much 
controversy over the two sections that his 
committee decided to delete them from the 
present bill and hold full and complete hear- 
ings on them during January of next year. 
Undoubtedly, because of the strong pro and 
con Sentiments that were stirred up over 
the terming of the wage freezing provision 
as a socialized-medicine wedge, the inclusion 
of it in an emasculated form was decided 
upon by the conferees. The House confer- 
ees, however, agreed to a complete deletion 
of the provision extending the coverage of 
state employees. 

Previously enacted and approved was 
H. R. 6291 (P. L. 420), which extends until 
January 1, 1954, the deadline for voluntary 
entry of the states into agreements for cov- 
erage of state and local government em- 
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ployees who are not covered by private 
retirement systems. 


Louisiana Elects to Come 
Under Social Security 


Coverage of state and local government 
employees in Louisiana under the federal 
old-age and survivors insurance program is 
provided in Act No. 204, Acts of 1952, ap- 
proved July 1, 1952. 


Federal Government 
to Enforce Mine Safety 


With the passage of S. 1310, the federal 
government makes a small entry into the 
field of mine-safety enforcement. The big 
bulk of regulation of mine conditions is, 
however, still left to the states. The Presi- 
dent signed the bill on July 16 and it became 
Public Law No. 552. 

As originally passed by the Senate, the 
bill would have given the Secretary of the 
interior the power to establish minimum 
coal-mine safety standards and would have 
permitted federal inspectors to halt opera- 
tions in unsafe mines. 

The House, however, stripped away the 
Senate wording and substituted its own bill 
instead. This bill, the McConnell bill, is much 
milder than the original Senate version. 

The new law exempts strip mines and 
those mines employing 14 or less miners 
from its provisions, and it limits federal in- 
spectors to closing only mines where there 
is an immediate threat of loss of life through 
fire, explosion, flood or cave-in. 

While federal inspectors may order po- 
tentially dangerous conditions cleared up, 
it lacks a grant of power to enforce a prompt 
abatement of potential hazards. In the ab- 
sence of an immediate threat, inspectors 
may order an abatement of the conditions 
and set a reasonable time for the operator 
to rectify the situation. If the conditions 
are, not cleared up at the end of this time, 
the federal inspector may order the mine 
closed. Those mine hazards which the in- 
spector may judge are those specifically 
spelled out by the law, which reserves to 
Congress alone the authority to establish 
standards for federal inspection. 


for military supplies tends to 


push up prices, because it adds to the income of businesses 
and individuals without increasing the supply of civilian 
goods. In the scramble for scarce goods, prices are like- 
ly to go up.—From a Twentieth Century Fund report. 
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White House Pressure Brings 


Peace to Steel Industry 
Modified union shop, wage concessions 
result in satisfactory compromise. 


The 53-day steel strike ended July 24, 
after President Truman called Benjamin 
Fairless, president of the United States 
Steel Corporation, and Philip Murray, CIO 
steelworkers’ president, to a meeting in the 
White House and demanded that a quick 
settlement be reached. The result: an 
easing-up on both sides, with the companies 
making certain wage concessions and the 
union agreeing to a modified form of the 
union shop. 


Under the terms of the new agreement, 
the companies have agreed to: (1) an aver- 
age hourly wage increase of 16 cents, retro- 
active to March 1; (2) a raise in shift 
differentials from the present four cents and 
six cents to six cents and nine cents; (3) a 
reduction of the North-South wage differen- 
tial from ten cents to five cents; (4) six 
paid holidays and double time for holidays 
worked; and three weeks’ vacation with pay 
after 15 years’ service, instead of the 25 
years formerly required. 

The union, on the other hand, settled for 
a union-shop clause which requires that a 
new worker must apply for union member- 
ship, but may withdraw his application be- 
tween the fifteenth and thirtieth day of his 
employment. If he does not do so, the appli- 
cation will become effective at the end of 
the 30 days. 


A further provision states that during the 
two-vear life of the contract, the union 
member must keep up his membership, but 
he is permitted a 15-day escape period at 
the time the contract expires. 


Both leaders of the parties to the dispute, 
at the end of the day-long session, indicated 
their satisfaction with the terms and their 
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happiness over the settlement of the long 
deadlock. Mr. Fairless further expressed 
the hope “that relations in the future will 
prevent a recurrence,’ and Mr. Murray, 
concurring with him, stated his hope that 
“we will be able to develop a more friendly 
and cooperative relationship” between the 
union and companies. 


Aging Population Presents 


Employers with New Problems 
Study shows common errors being 
made in treatment of oldsters. 


At the turn of the century, only one out 
of 25 persons (a total of about three million 
people) was age 65 or over. By 1950, 
however, almost 12% million, or one out of 
every 12 persons, fell within that age group 
—a real tribute to medical science and all 
of the other elements in our society which 
have made a longer, more fruitful life 
possible, but which in turn have and will 
continue to present added problems to the 
government and employers. 


The solutions to these problems by gov- 
ernment, employers and individuals are dis- 
cussed in “Economics and Gerontology” by 
Robert L. Peterson in the May, 1952 issue 
of Current Economic Comment. 


The government plans suffer from a lack 
of adequate coverage, among other things; 
and the usual individual plan is often not 
the wisest. But it is the policy of many 
businesses which is least consonant with 
the actual facts of old life. The most fre- 
quently expressed defense of a fixed retire- 
ment age is that the oldsters begin to lose 
their competence and hence their employ- 
ability when they reach the 60’s. But the 
study points out that as a matter of fact 
absenteeism is less frequent among the 
older workers; the work-injury record of 
older workers is at least as good as that of 
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younger workers; medical visits are fewer; 
and in all likelihood the level of productivity 
in all but physical labor remains as high 
as ever for some time beyond 65. 


Contrary to much popular belief, only a 
very small percentage of the older workers 
actually want to retire. But since these 
people can be lured by “something for noth- 
ing” schemes, we should do more to en- 
courage financial independence and _ to 
provide continuing work opportunities. 

A closer look at some of the interesting 
figures (see chart on facing page) recently 
set forth by the Department of Labor’s 
Bureau of Labor Statistics in its bulletin, 
“Employment and Economic Status of 
Older Men and Women,” shows that be- 
tween 1900 and 1950, the proportion of per- 
sons 45 years and older in our total popu- 
lation jumped from 18 to 28 per cent. In 
the age group 45 to 64, for example, the num- 
ber of persons increased from nearly 10% 
million (about 14 per cent of the popula- 
tion) in 1900 to 30% million (about one 
fifth of the population) in 1950. 


Because of their greater longevity, there 
were more women than men in the total 
population for the first time in 1950. Women 
65 and older exceeded men of the same age 
by almost a million. Thus, where there 
were only 98 women for every 100 men in 
this age group in 1900, there are now 116 
women to every 100 men. 


Bringing about these changes in the 
population’s age structure, according to the 
bureau, are: “the long-term decline in the 
birth rate, the cessation of large-scale im- 
migration, and the increases in longevity 
resulting from improvement of living stand- 
ards and advances in medical science, par- 
ticularly the effective control of epidemic 
infectious diseases.” 


New Low Reached 


in Industrial Injury Rates 
First-quarter average drops 13 per cent 
below same period last year. 


The lowest point in the average injury- 
frequency rate since the fourth quarter of 
1949 was reported for manufacturing indus- 
tries in a preliminary survey of 1952’s first 
quarter by the Department of Labor’s 
Bureau of Labor Statistics. 

About 43 per cent, or 55 of the 127 indi- 
vidual industry classifications reporting, re- 
vealed drops of one frequency-rate between 
1951’s last quarter and this year’s first quar- 
ter, thereby resulting in a decrease to 13.5 
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injuries per million man-hours in this latest 
quarterly report. This rate was bettered 
only by 1949’s fourth-quarter rate of 13.4— 
the lowest injury rate recorded per quarter 
during the postwar decline. 


Six industries reported decreases of five 
or more frequency-rate points, ranging from 
five points in the insulated wire and cable 
field to 10.7 points for the structural clay 
products industry. Other industries show- 
ing substantial decreases were: partitions 
and fixtures, 8.2 points; cutlery and edge 
tools, 6.9 points; canning and preserving, 
5.3 points; and confectionery and related 
products, 5.1 points. 


Although this first-quarter picture is 
brighter, the National Safety Council pointed 
out in its 1952 statistical annual that 280 
million man-days of labor were lost in 1951 
as a result of work accidents. In other 
words, you could work five days a week 
for the next million years and still not 
make up for the time lost from industrial 
accidents in 1951. In terms of dollars, this 
is a total loss of over $2.6 billion to our 
industrial society. 


Recent Arbitration Awards 
Arbitrators construe ‘labor contracts in 
the communication field to ascertain in- 
tent of the parties. 


Two controversial puzzlers, arising fre- 
quently in the labor arbitration field, were 
recently considered by arbitrators whose 
opinions deserve careful consideration. In 
Matter of New York Telephone Company and 
United Telephone Organizations, Arbitrator 
Sidney Wolff was faced with the question 
of whether management had violated the 
collective bargaining agreement by assign- 
ing unilaterally the job content of a par- 
ticular occupation, when its effect was to 
isolate the so-called routine or simple at- 
tributes and to transfer such duties to em- 
ployees bearing lower-paid job titles. The 
agreement provided that working practices 
existing at the time the agreement was en- 
tered into were to remain in effect for the 
duration of the contract. In holding for the 
union, Arbitrator Wolff noted: “Any sub- 
stantial change in job content must seriously 
affect the validity of the wage established 
for that particular classification for then it 
cannot be said that the established wage is 
an agreed upon return for the particular 
job. Especially is this so when it is consid- 
ered that in this instance, simple clerical 
duties which constitute a substantial portion 
of the job content have been eliminated, 
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leaving to be done only the more difficult 
and skilled work, and yet the wage was 
fixed for both the routine and the skilled 
work.” The arbitrator carefully pointed out 
that his decision in no way impinged on the 
right of the company to transfer personnel 
from one classification to another. Such ac- 
tion was a managerial prerogative; but man- 
agement could not unilaterally make a 
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substantial change in the job content of an 
occupation for which a specific wage was 
fixed on the basis of the nature of the job 
existing at the time the collective agreement 
was entered into. 

In Matter of the Communication Workers 
of America—CIO and Northwestern Bell 
Telephone Company, Dean James A. Doyle 
of the School of Law of Creighton Univer- 
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A general view of the International Confederation of Free Trade Unions shows some of 
the representatives and speakers who challenged the Soviet Union to agree to the 
Austrian peace treaty and to free German prisoners of war still in Russia. The five- 
day general council session opened on July 1 at the Schoneberger Pralat Restaurant in 
the United States sector of Berlin, Germany. 


sity, as chairman of a tripartite arbitration 
panel, considered a knotty problem of con- 
tract interpretation in relation to sickness 
pay for an employee. The collective agree- 
ment provided: 

“2. The basis for determining eligibility 
to and the computation of payments for the 
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first seven consecutive calendar days of 
absence due to sickness, commencing with 
the first day’s absence on a day scheduled 
for work, shall be as follows: 

“(2) Non-overtime employees with six 
months or more of net credited service shall 
be paid for absences due to si¢kness for all 
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scheduled days during such absence up to 
and including the seventh calendar day of 
absence. . 


“7. Payments for any period of absence 
due to sickness disability during the first 
seven days as specified herein shall not ex- 
ceed the payment that would have been 
made to the same employee for working 
his basic work week during the same period: 
provided, however, that for Traffic Depart- 
ment overtime employees such payments 
shall be made for all days which they were 
scheduled to work during this period.” 


An employee, who had more than six 
months’ service, worked four days of a week 
but did not work on Friday and Saturday 
because of illness. The basic work week of 
the nonovertime employee was five days, 
though, in the week in question, she was 
scheduled to work on Saturday. The com- 


pany paid her for Friday, but not for Saturday. 
Manageinent contended that the exception 
in Section 7 relating to Traffic Department 
overtime employees indicated that non- 
overtime employees in all other departments 
were not entitled to payment for absences 
not occurring during the basic work week. 
Arbitrator Doyle rejected this view and, in 
holding that the employee was entitled to 
payment for Saturday, he concluded that: 
“The section refers solely to payment for 
absences due to sickness. Giving its plain 
terms their ordinary grammatical construc- 
tion, absences due to sickness for which 
payment is required are not limited to ab- 
sences occurring within the employee’s basic 
work week. A nonovertime employee is en- 
titled under the contract to payment for a 
maximum of five days of such absence dur- 
ing the first seven consecutive calendar days.” 
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of industrialization. These factors molded 
the plan which resulted. Since the plan 
was created to fit a particular need, it can 
not lend itself readily to transplanting to 
another community. The uniqueness of 
New York City does not require detailed 
explanation. Cities like Boston and Toledo 
can, without too much change in details, 
find their counterparts in other parts of 
the country. New York cannot. There- 
fore, the plans developed in these two cities 
[discussed, along with other plans, by the 
author in next month’s JourNAL] can be 
transplanted to other cities and retain their 
effectiveness. The proof lies in the fact that 
this has actually occurred. 


New York plan easiest to institute —The 
main advantage of the New York plan as 
a model for other cities is that it can be 
more easily instituted than the Boston or 
Toledo plans. The New York plan requires 
less cooperation and activity on the part of 
management and labor in the creation of 
the plan than do the other two plans. 
While the basic principle of the need for 
a willingness on the part of management 
and labor to work with the plan is still 
present in the New York plan, because it is 
government sponsored and controlled, it 
does not require the absolute degree of par- 
ticipation required by the other two plans. 
The New York plan requires less harmony 
and can function successfully even though 
certain elements are at odds, so long as 
there are sufficient management, labor and 
public elements remaining to re-establish 
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harmony. In the other plans, the loss of 
cooperation of a segment of management 
and labor can well mean the breakdown of 
the plan. This was also a contributing 
factor to the withering of the Detroit and 
Pittsburgh plans [discussed also in next 
month’s issue]. 


Once the basic need for a community 
municipal mediation plan or agency is deter- 
mined, and the municipal government as 
well as the communities’ management and 
labor leaders feel and express the need for 
such a plan, a study should be made of the 
three patterns presently in existence. 


Contribution of the New York plan.—The 
New York plan has made a definite contri- 
bution to the field of municipal mediation 
plans. The particular elements of the New 
York plan, such as the use of tripartite 
panels, adequate publicity of activity and 
municipal government control and sponsor- 
ship, are worthy of study and incorporation 
into any prospective municipal mediation plan. 


While municipal mediation is not the pan- 
acea for industrial peace, where the need for 
it exists, it is of great value in augmenting 
existing mediation agencies, particularly in 
the keeping of the industrial peace at the 
local community level. The New York Divi- 
sion of Labor Relations, in its short history 
and activity, has substantiated the above 
conclusion and has justified its existence and 
fulfilled the expectations of those who hailed 
its creation, 
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CURRENT LITERATURE 





in the Labor Field 





The Labor Movement 


Proceedings of Fourth Annual Meeting of 
Industrial Relations Research Association. 
Edited by L. Reed Tripp. Industrial Rela- 
tions Research Association, Park and Uni- 
versity, Madison 5, Wisconsin. 1952, 289 
pages. $3. 

The proceedings of the fourth annual 
meeting of the Industrial Relations Re- 
search Association includes a number of 
papers on national and international topics 
on the subjects of labor-management rela- 
tions. Such cogent subjects as manpower 
allocation, employee moral in relation to 
productivity, arbitration, social security in 
a period of full employment, and many 
others are covered by the papers of the 
participants of this meeting of the asso- 
ciation. 


Department Stores in 1951 


Operating Results of Department and Spe- 
cialty Stores in 1951. Malcolm P. McNair. 
Harvard University Graduate School of 
Business Administration, Division of Re- 
search, Soldiers Field, Boston 63, Massa- 
chusetts. 1952. 66 pages. $5. 

This bulletin presents the thirty-second 
annual report of the Harvard study of 
department store Margins, expenses and 
profits. The summary of 1951 results and 
current trends appears in Section I, while 
Section II is given over to comprehensive 
tables setting forth detailed figures for all 
the volume groups of department stores and 
specialty stores. Following the practice 
established last year, these detailed tables 
include not only common figures but also 
figures for the interquartile range, that is, 
the range covered by the middle half of the 
reports for each item tabulated. Section IV 
offers several special analyses, including 
comparisons relating to branch stores, to 
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LIFO, to Federal Reserve districts and to 
spring and fall seasons. 

Some rather surprising. conclusions are 
reached in this report. For example, de- 
partment store final earnings reached their 
lowest point since 1938, amounting to only 
2.3 cents of the consumer dollar. As com- 
pared with 1950, the dollar net earnings of 
department stores after taxes were down 
39 per cent. 


To Be a Union or Not to Be 


AFL Aititudes Toward Production 1900- 
1932. Jean Trepp McKelvey. Cornell Uni- 
versity, Ithaca, New York. 1952. 148 pages. 

Every now and then there seems to arise 
within a union a philosophical conflict which 
has to do with the nature of the union 
itself. On the one side, there is an urge 
to be content with the ordinary functions 
of a labor union, that those functions 
which deal specifically with the members’ 
relations to their employer in the matter 
of wages, hours of work and conditions of 
employment. On the other side, there is 
that urge to broaden the union’s functions 
by investigative jaunts into some of the 
functions of scientific management. Profes- 
sor McKelvey’s book is an appraisal of that 
urge in the AFL to take a stand on how 
much interest a union should have in pro- 
duction, as it was fanned hot, became cold 
and hot and cold again. 
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“From the perspective of the two decades 
which have elapsed,” says the author, “what 
significance can we attribute to the growth 
of trade union interest in production during 
the 1920’s? Was this interest a mere flash 
in the pan, or at best a campaign which 
must be written off as another ‘Noble Ex- 
periment’? To those who were writing at 
the time (the present author included) the 
whole movement seemed to have failed to 
achieve the goals which it sought. The new 
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problems and developments of succeeding 
decades again changed both the environ- 
ment and strategy of organized labor, 
threatening to submerge the interest in co- 
operation. With the growth of more favor- 
able labor legislation in the thirties and with 
the organization of the CIO came a renewed 
emphasis on militancy rather than on co- 
operation as an organizing technique. More- 
over, the pressures of the depression caused 
the downfall of many of the promising ex- 
periments in union-management coopera- 
tion, while the fear of unemployment made 
it impolitic for union leaders to stress the 
need for increasing efficiency.” 

To trace this conflict of attitudes in the 
AFL‘ the author has drawn on trade union 
documents including convention proceed- 
ings, periodicals and pamphlets, and from 
correspondence and interviews with more 
than 60 labor leaders, engineers, employers 
and editors and has set out a rather neat 
story dealing with the change in the attitude 
toward wage theories, scientific management 
and production efficiency during the last 
two decades when the experiments were 
taking place. 

Trade union interest in production grows 
because of such factors as war, a recon- 
ciliation between scientific management, chang- 
ing economic and industrial conditions, union 
leadership and the services of engineers, but 
in spite of increased interest the old bases 
for conflict remain, Trade union interest 
recedes because union-management coopera- 
tion is not a potent organizing devise, and 
because of the apathy of the workers them- 
selves. To them the union appears to be 
more concerned for the profits of the em- 
ployer than for the welfare of the workers. 
From the point of view of the union, the 
purpose of cooperating with management 
in the matter of production was to entrench 
its position more firmly, preserve the jobs 
of its members and possibly defer a reduc- 
tion in wages by discovering other methods 
of cutting costs. Through loans and tech- 
nical assistance to manufacturers hovering 
on the brink of insolvency, the Amalgamated 
Clothing Workers, for instance, saved the 
jobs of thousands of workers who would 
have been thrown out of work by the bank- 
ruptcy of the employers. 

From the worker’s viewpoint such sharp 
criticism, illustrated by a quotation from 
Labor Age, seems justified. “A union which 
consciously or unconsciously comes to think of 
itself as an agency to help the employer to get 
efficient production very soon will cease to 
be a genuine union. If the union keeps its 
primary purpose of protecting and advanc- 
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ing the interests of the workers foremost, 
almost any compromise may be temporartly 
justified; if the union has the attitude that 
it is a personnel agency for the boss, even 
the smallest compromise is a step on the 
road to ruin and the betrayal of the 
workers.” 

While the union’s attitude may grow 
hot and cold there will always be an interest 
in production because unions have come to 
recognize that they must meet the challenge 
of changing economic environment. Walter 
Reuther recently voiced labor’s interest in 
national production goais. The “improve- 
ment factor” is our modern version of the 
ideas expressed by Gompers in the ’twenties. 
What Gompers and Green began, in spite 
of set backs and with aid from such men 
as Golden and Scanlon and others, may 
mean that the goals of the labor union can 
be reconciled with the goals of the labor 
movement. 

Professor McKelvey’s booklet is one of 
the research monographs developed by the 
faculty and staff of the New York State 
School of Industrial and Labor Relations. 
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T-H: Strikes Permitted and Strikes 
Eliminated . . . A San Francisco attorney, 
writing on the Taft-Hartley Act, lists six 
objectives of strikes forbidden by Section 
8 (b) (4) of the act. Otherwise, he notes, 
the act “makes no effort to deal directly 
with strikes which occur for rational rea- 
sons, except in the cooling-off procedure 
provided in the case of strikes which af- 
fect the national welfare.” Also, he em- 
phasizes the fact that there is no constitutional 
right to strike and, consequently, the right is 
subject to reasonable regulation.—Jennings, 
“The Right to Strike: Concerted Activity 
Under the Taft-Hartley Act,” California 
Law Review, March, 1952. 

And a Remedial Section . . . Congress, 
at Section 301 of the Labor Management 
Relations Act, provides remedies against 
unlawful acts for both the employer and 
the labor organization. When one of the 
parties to a contract is a labor organiza- 
tion representing employees in an industry 
affecting interstate commerce, it is not nec- 
essary that the violation of the contract 
affect such commerce in order to come 
within the provisions of subsection (a) of 
301.—Bagley, “Suits Against Labor Organi- 
zations Under Section 301 of the Labor 


Management Relations Act,” Washington 
and Lee Law Review, Volume 9, Number 1. 
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7™ TAX MAGATINE 





Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought 
in economic, legal, and accounting principles related 
to all federal and state taxation. .. . To this end it 
contains signed articles on tax subjects of current 
interest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 

. The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate 
and facilitate the exchange of professional views in 
a highly specialized field of law. Each issue presents 
notes on legislative, administrative and judicial de- 
velopments plus signed articles on legal problems 
involved in the preparation, packaging, labeling, stor- 
age, and distribution of foods, with respect to nutri- 
tion, health, and the general public welfare. Issued 
monthly; subscription rate—$10 a year, including 
binder for year’s issues. Sample copy sent on request. 


Insurance Law Journal 


Each month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests 
of recent decisions, comments on pending legislation, 
rulings of state commissioners and attorneys general, 
and other timely features. It is edited exclusively 
for insurance law men, by insurance law men. 
Emphasis is on the insurance law fields of Life, 
Health and Accident, Fire and Casualty, Automobile, 
and Negligence. Issued monthly; subscription rate— 
$10 a year, including a handsome binder for perma- 
nently filing a year’s issues. Send for a sample copy. 


All Published by 
COMMERCE, CLEARING, HOUSE, INC., 
PUBLISHERS OF TOPICAL LAW REPORTS 
214 N. MICHIGAN AVE., CHICAGO 1, ILL. 





When requesting sample copies, please address JLV8 
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A LOOK BACK 








—to August 14, 1935 














On AUGUST 14, 1935, our gov- 
ernment embarked on what was then considered by most 
conservatives to be a radical departure from the function of 
the government. It was on this date that the Social Security 
Act, as it was then named, was enacted. Generally speaking, 
it had two salient features: one, the alleviation of the worry 
and insecurity of unemployment which was due to no fault 
of the worker, by the direct payment to him of benefits from 
his state agency; and, two, the relief of the anxiety and worry 
attendant to arriving at age 65, by providing for monthly pay- 
ments from a federal fund so long as a worker should live. 


THe UNEMPLOYMENT fea- 
ture has been pretty firmly cast in a state mold—taxes are 
levied upon payrolls, and the merit feature, by which an em- 
ployer can obtain a smaller rate of tax by maintaining employ- 
ment, has been added. 


THE ACT has been amended 
from time to time, and the old name has come to be identified 
most with the feature which provides an annuity for a worker 
at age 65 and beyond. In spite of criticism that such problems 
are not the function of government, the act is very deeply 
entrenched as an intrinsic right of citizenship in the United 
States of America. 

During the past 17 years, the various amendments have 
widened the scope of the law, taking a larger number of work- 
ers under its beneficial coverage and making more ample pro- 
vision for their dependents. 


A REWARDING FEATURE of 
this legislation has been the direction of the attention of em- 
ployers and unions to the problem of the older worker. The 
government program is the keystone of thousands of retirement 
programs, which have been adopted by employers and unions, 
that permit the aged worker to view retirement with less fear 
and uncertainty than he would if they were nonexistent. 

Since working is a duty attached to man by reason of his 
existence, it seems consistent with reason that the earnings 
of his labor should sustain him during the last long step of his 
life. August 14, 1935, is a date in history when a government 
focused deserved attention on the distressing problem of the 
aged worker. 
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